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SECURITIES AND EXCHANGE COMMISSION
WASHINGTON D.C 2054$-45S1

February 2012

Warren Nlniclz

Fuhigit Jaworaki LL.P

wnime4zthmrigitcom Act ____________
Section_____________

Re RTlBioIogica Inc Rule ___________
Incoming letter dated December20 2011

Public

DearMr.Nlmetz Avaflability

This is in response to your letters dated December20 2011 January.4 2012 and

January24 2012 concerning the shareholder proposal submitted to RH by

Biroy Roelke on behalf of the RTIX Sharehelders Conunittee We also have received

letters on the proponents behalf dated January 112012 and January 262012 Copies of

all of the correspondence on which this respouaó is based wiU be made available on our

website at htt w.ec4oyfdi cofin/pfcfiqpJ4a-3mL For your

reference brief discussion of the Divisions inbmal procedures regarding shareholder

proposals is also available at the same website address

Sincerely

TedYu

Senior Special Counsel

Enclosure

cc BiroyG Roelke
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February 62012

Response of the Office of Chief Counsel

Division of Cornoratlon 1inance

Re RTI Biologics Inc

Incoming letter dated December 20 2011

The proposal would amend the certificate of incorporation in the manner specified

in the proposal

There appears to be some basis for your view that RTI may exclude the proposal

under rules 14a-8i2 and 14a-8i6 We note that in the opinion of your counsel

implementation of the proposal would cause RTI to violate state law It appears that this

defect could be cured however if the proposal were recast as recommendation or

request that the board of directors take the steps necessary to implement the proposal

Accordingly unless the proponent provides RTI with proposal revised in this manner

within seven calendar days after receiving this letter we will not recommend

enforcement action to the Commission if RTI omits the proposal from its proxy materials

in reliance on rules 14a-81X2 and 14a-8iX6

Sincerely

Shaz Niazi

Attorney-Adviser



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PRQPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 llCFR 240 14a-8J as with other niatters under the proxy

rules is to aid those who mustcomply with the rule by offermg informal advice and suggestions

and to determine initially whether or not it may be appropriate in particular ruatter to

recommend enforcement action to the Commission In connection with shareholddr proposal

under Rule 14a-8 the Divisioas.staff considers the information furnishedto it by the Company

in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff Will always consider information concerning alleged violations of

the statutes administered by the COmmission including argument as to whether or notactivities

proposed to be taken would be iolative of thestatute or nile involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staWs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinations reached in these no-

action Letters do not and cannot adjudicate the merits of companys posit on with respet to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shazehoLder.proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of acompany frompursuing any rights he or she may have against

the company in court should the management omit the proposal frornthe companys proxyal



RTIX SHAREHOLDERS COMMITTEE

dO ELROY ROELKE ESQ
100 COLLINS DRiVE

SHERMAN TX 75092-3908

Phone 903.892-3587 eMAi1A 0MB Memorandum MO7-16

January 26 2012

Via E-MAIL sbartholderproposals@sec.gov

U.S Securities and Exchange Commission

Division of Corporation Finance

Office of ChiefCounsel

IOOPStreet
Re RTI Biologics lnc- Intention to Omit Shareholder Proposal of

ElroyORoelke on Behalf of the RTIX Shareholders Committee

Ladies and Gentlemen

This letter replies to Attorney Nimetz letter dated January 24 2012 on behalf of RTI

Biologics Inc the Company or RTIX requesting that the staff of the Division of

Corporation Finance the Staff of the Securities and Exchange Commission the

Commission conflnn that it will not recommend enforcement action to the Commission ifthe

Company erdudes the referenced proposal as revised the Revised Proposal submitted by

the RTIX Shareholders Committee on behalf of the shareholders

The purpose of this reply is to again present to your office the reasons why in

accordance with the provisions of Rule 14a-81X8 and in accordance with Delaware law that

cur Proposed Aincndment as revised should be included in the RTIX 2012 proxy statemei

and to request that the Companys No-Action Request be denied

BACKGROUND On December 2011 we submitted request to the Company for proxy

indusion of Proposed.Aniendment to Article Seveflth of the Certificate of Incorporation

seeking to declassify staered three-year board terms and to limit the madinum size of the RTIX

Board to seven Directors and also proposing that such changes be effective as of the 2012 Annual

shareholder meeting the Proposed Amendmentw

On Decsiuber 202011 Attorney Nimetz submitted No-Action Request to the

Commission asking for no-action letter for the intended refizsal of our request citing that

the request failed to comply with Delaware law which requires Proposal for Amendment to

the Certificate of Incorporation be first acted on by the Board prior to submitting the matter for

vote by shareholders and lithat the Proposed Amendinent as drafted would force eaily

termination of the establishcdterms of ngDirectors which termination is prohibited by

law

In response as allowed pursuant to Rule 14a-8l8 we amended our request to state

that we request the Board to act as necessary to submit our Proposed Amendment to the

shareholders for vote and iiwe amended our Proposed Amendment to tinulate and clarify



RTI Biologics- Shareholder Committee Reponsa to No-Action Repiest continued

that the temisof ousting directors would not be shortened by the proposed cbangebecause

the .h.we woold mmlv only to directors newly elected or re-elected at the 2012 annual

meetho after the adoption of the Proposed Amendment These amendments ais in accord

with Rule 14a-81X8 and are not disputed in the Companys current letter

The No-Action Request now claims such action is not enough stating while the

Revised Proposal may seek to cure certain defects described in the No-Action Request .. the

Revised Proposal continues to be in violation of Rule 14a-8 for the other reasons set forth in

the No-Action Request

We dispute that daim In support of cur position summery of the claims set forth by the

Company in sections 11 lll and IV of the January 24th letter and our response to each of the

claims follows

Company Claim IL Basis for exclusion

The Companys No Action Request statements are summarized as follows

The Proposal may be excluded from the 2012 Proxy pursuant to

Rule 14a-8i2since the Revised Proposal purports to be an amendment to the Charter

to be presented as binding resolution... it is subject to 242 of the Delaware General

Corporation Law ... which does not permit unilateral stockholder action to amend the

certificate... The Company bel eves the revised proposal cannot be accomplished under

Delaware law without action by the Board which is beyond the scope or plain meaning of the

Revised Proposal The Company believes the Revised Proposal is excludable under Rule l4a-

83X2 since the Revised Proposal if impinnented would cause the Company to violate

Delaware Law

Rule 14a-8iX6 The Company lacks the power of authority toiplthe Revised

Proposed Amendment

OUR ANSWERS These statements are incorrect because our Response Letter otDecànber

272011 corrects the sequencing of actions that the Board must take for the adoption of

our resolution and its presentation to shareholders foravote Further cur revision of

the Proposed Amendment desaly states that eidsting Directors continue in office until

their terms ccpne The language of the Nimitz response warps the wording and intent of

Delaware General Corporate Law rDGCL

Regarding Rule 14a-81X2 we have not requested the Board to amend the Certificate

This power rests solely and unilaterelly with the shareholders Requesting the

Board to present the Revised Proposed Amendment to the shareholders for vote is

folly within the Boards power authority and duty Board action to present the

Revised Proposed Amendment to the shareholders for consideration and vote is not

violation of Delaware Law and the Companys allegation that it is or would be is not

sustainable

Regarding Rule 14a-80X6 this is factually incorrect unsupported and an

unsustainsble statement
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laimflWflit.ReviscdPposat.niay be exclude betause Us

irnptemenatiowwouldcausetc Coinpauy to viojate DeIawateLaw

TheNo ActonRqpest statements aresummaæzed as flóws

shareholder prqposal may be excluded imder Rule 14a-83X2 if implementation

wpjdd cause company to violate and state fbderal or foreign law to which it is

subject The Revised Propoal in not taed precatory langne that requests

recommend action Rather the Revised Proposal seeks to have the shareholders acting

withOUt apptovat of the Board of Directors amend Art lesevCOth of the Chartr.

..SncetheRovisedProposalpurportstobeanarnendnleflttoth. Chaiter it iS subject

to 242 of the DGCLirng.amendments to a.certificate 1jpfl 242 of the

DOCL.prOvides in part
amendment .. shall be made and eftected ifl the

followi rigmanner ...
its board of directom shall adopt resolution setting forth the

amendment proposed declazingitsadvisability and directing that the amendment

proposed be qonsidered at the next.annual meeting of shareholders The Board has.not

adopted resolttion setting fcwth theRevised Proposal

OuR NSWERS These.statCmeflts are missiment of thefacts The.rºal fatta axe that

Revsed Proposal as referred to is not proposal it is the wording of Proposed

Amendment to the Certificate Charter that we have requested the Board in

cofliance with Delaware Law to presen tO thO Sb hOlders fcr theircOnsideition

and actionat the next annual meeting

iiThe implementation of the request
for the BanI to.actand ªaóitiontoinciude

the Proposed Amendment for considerationisnotä viol5tionof DOlawarØ lay On the

contrary failure of the Board to comply with the request would be viOlatiOn of thC law

Uthe Board properly acts to include the Proposed Amendment for consideration and

vote by the shareholders and if majority of the shareholders vote in favor of the

Proposed Amendment then the implementation thereof wOuld not be violation of the

Delaware Law

Company Claim 1Y The Revised Proposai mal be excluded beEause the Company

lackS thepOWer or authority to implement the Revised Proposal

The No Action Request statements are summalized as follows As discussed above the

Revised Proposal would cause the Contpany.to amend it Ch5rter without following the

procedures prescjibedby the DGLC which requires.an atnenthnent to its certificate .. to

first be approved by the Board of Dfrectorasnd then followed by approval of the

tockbolders Because the Company lacks the power ojauihoiity to implemen the

Revised Proposal without following the reqtnred procedures to amend certificate

undetDelaware law The ReviCd Proposal Isâlsoedudableunder Rule l4-SiX6

Ouu.ANSWERS Nonen. Attorney Nimitz is mistaken with respect to the definitionof

wrdsd in our ecchages
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Rfl Biolo ho1dCnthittee icsponSe to

S42 e1GLprovdes in part amend shall bernade

and eftected in the fiHowingmenner.. its.board ofdirectors.shall adopt resolution

settmgfocth the amendment proposed declaring its advisabIlity and directln that

To clad thc dçfiiidons Offer the following inreg tQth Delaware liw he

ignorc the ward shajlç and miss-applies the words of declafing Its advisability

The word shall dleans shall as in do if It does not mean may nor does it

mºaæ tn nor

The word declare means to takea position ie to declare ones posilion in

controveisy pisiófl of the Law autho heBoard.ttatetheir support Or

non-support ofa pftipbsal and state any and all reasotis therefi lfOweveT it dOes

not convey any greater power so as to require the Boards approvala vote ofYes

or No is decision eziended unilatersity to the Shareholders

While Attorney Nimetz letterappears to belogical his failure to acknowllgethecomrnand

of the word shafl and his mi-application of theword dectaring has created

ftulselcgicthatcannotbeapplied within the contextofiurarguinent

Other Matters

Request for WaivcrfRule14n-jl Deadline

The Conirnittee.basno comments with regard to this request

VI Request for Denial of Opportunity for Revisions to the RºviSCd Proposal

At the present time the Committee does not intend to further reve our request fur the

Board to take actionas neessa to include in the 2012 Pry Statement the Shareholder

consideration oftheRevid Proposal for an Amendment of Article Seventh of the Amended

and Restated Certificate ofineorporation

We note that iii paragraph of this section the statement ismade to tire effect that

extensive revisions would be required etc etc etc As lawyer lam aware that

risionscan always be.suestecifor any document However the basic provisions of the

Proposal.forAmendmentto ArticleSeventh are factual and understandableandarein full

accordance with the Delaware General Corporate Law We believe the shareholders should

have the right to decide whether to approve or to decline the Proposed Amendment as tatd

and no furtherrevisions are needed at the present time Any further request forchange or

allegation of non-compliance with DGCL or SEC Rules would bea de1y tactic seekrng to

circumvent the Co rnittoreQuest fOr Board action in accordance with the DGCL

CONCLUSION

WeasktheComrnission to deny tile Companys Request.forperntission tO Omit the

Proposed Amendment tothi. Certi.fiaxe of Incorporation from the ompanys 2012 Proxy

Statement
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1ti.notodihatAttomey Nimetz hasrequestehatifthSteffisunabtocicuriThthe

Companys couduons the Company be pvmded the opportunity to confer with members

of the Stafl prior to issuance of any Written resppnseto their letter hi such case on behalf of

the Committee we lereWth respectfully request the opportunity to pathcipatent.such

discussions

FUrthr wear hopeful the Staff will $cn act cii this matter so that the shareholders dp not

lose their right to estabhsh the guiddines for Board terms of omce and number oIBgard seats

sulely asa.iesttlt Of rnananieflt strategy of sttatc delay

As rn rnberottheBrdofTutOen Melikàlinc acquired by RTIX.in 2008 when

conoveisy arose Directors were reminded of the philosophy that _uItS not whos nght its

whats right that cuntsl submit such reasoning could be and shbuid beapnndjl to

considerat the present time

The Cim rnitteedoes not understand why the Cornpaiy should object to providing the

sharehders withc opportunity to voice their opinion regarding ending staered Board

terms in mplemen1ing our request theBoard still has the right and duty of declaring its

advisability So.why not do that and then let the sharehoiders.dede Whats Right

Respectfully

Elroy Oeike

CC Attorney Wflrren Nrnetz

via Email cwnirnetzfulbiight.com

RTI Biologics Directors

Thomas it Rose Corponite Secretary

PageS olS



FULBRGHT WarrenJ.Nimelz

Jaworski_LLP

666 P11 Aveise31Æ Floor New rk.New Vork 1S103-3198

winrcufjfrfldgkcom OIiwci 212 318 3384 Main 212318 30JO.Facslmile 2123183400

January 24 2012

VIA e-MAIL

U.S Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100 FStreeiN.E

Washington D.C 20549

Re RI Biologics lnc.lntcndon to Omit Shareholder Proposal of

Elrov Roelke on Behalf of the RTIX Shareholders Committee

Ladies and Gentlemen

Reference is made to our letter dated December 20 2011 the Ori2lnaI NO-ACtIOn Request on

behalf of Rfl Biologics Inc the Company in which we requested that the staff of the Division

of Corporation Finance the itff of the Securities and Exchange Commission the

Commission confirm that it would not recommend enforcement action to the Commission if the

Company were to exclude the original shareholder proposal the Oriainal Prooosal submitted by

Elroy Roelke on behalf of the RTIX Shareholders Committee the Proponent from the

Companys proxy statement and form of proxy to be distributed to the Companys stockholders in

connectiàn with its 2012 annual meeting ofstockholders the 2012 Proxy Materials

Reference is also made to our letter dated Januaiy 2012 the No-Action Sunpiement
supplementing the Original No-Action Request following submission by the Proponent to the

Commission via e-mail on December 28 2011 attachIng letter dated December 27 2011 the

Shareholder Resuonse Letter and revised shareholder proposal the Revised Pronosal In

addition we refer to the Proponents letter dated January 11 2012 in response to the No-Action

Supplement submitted by the Proponent to the Commission via e-mail on January 11 2012 the
Second Shareholder Resoonse Letter

For the convenience of the Stafi copies of each of the foregoing referenced documents are enclosed

in chronological order as follows

Original Proposal Annex

Original No-Action Request Annex 11

Shareholder Response Letter and Revised Proposal Annex Ill

No-Action Supplement Annex IV

Second Shareholder Response Letter Annex

50494711.1
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U.S Securities and Exchange Commission

.January242012

Page2

Following my conversation yesterday with hiatt MoNair of the Staff in connection with the above-

referenced shareholder proposal we are submitting this letter to advise the Staff that the Company

has determined to accept the changes to the Original Proposal contained In the Revised Proposal in

accordance with the guidance set forth in Section E-3 of Staff Legal Bulletin No 14 July 13 2001

SLBA4 subject to the Staffs waiver of the 80-day filing requirement set forth in

Rule 14a-8jXI as requested in this letter Accordingly on behalf of the Company this letter

replaces the Original No-Action Request and restates the request for confirmation that the Staff will

not recommend enforcement action to the Commission if the Company excludes the Revised

Proposal from its 2012 Proxy Materials

Pursuant to Staff Legal Bulletin No 14D CF Shareholder Proposals November 2008

SLB 14D question on behalf of the Company the undersigned hereby submits this letter

which includes an explanation of the bases on which the Company believes It may exclude the

Revised Proposal to the Commission via e-mail to shareholderproposals@sec.gov and in lieu of

provkng six additional copies of this letter pursuant to Rule 14a-8j under the Securities Exchange

Act of 1934 as amended the Exchanae Act In addition in accordance with Rule 14a-8J

copy of this submission is being emailed and mailed simuhaneously to the Proponent informing the

Proponent of the Companys intention to exclude the Revised Proposal from the 2012 Proxy

Materials

The Company will prmptly forward to the Proponent any response from the Staff to this no-action

request that the Staff transmits by email or fax to the Company only Rule 14a-8k and Section of

SLB 14D provide that shareholder proponents arc required to send companies copy of any

correspondence that the shareholder proponent elects to submit to the Commission or the Staff

Accordingly we arc taking this opportunity to remind the Proponent that if the Proponent submits

correspondence to the Commission or the Staff with respect to the Revised Proposal copy of that

correspondence should concurrently be furnished to the undersigned on behalf of the Company

Revised Proposal

The Revised Proposal reads as follows marked to show changes from the Original Proposal with

additions indicated with italicized boldface text and deletions indicated by strike-through text

STOcKHOwE1 RESOLUTION

TO

AMEND ARTiCLE P7

OF TIlE

Ri BIOLOGIcS INC

AMENDED AND RESTATED CERTiFICATE OF INCORPORATION

Resolved in order to have more efficient Board of Directors and to obtain quicker response to the

stocholiksv goals and requirements otth.stockholders for profitable business enterprise the

provisions relative to the Board of Directors stated and identified in the Amended and Restated

Certificate of Incorporation as Seventh Classification of Board of Directors with no linits on the

number of Directors and establishing year terms therefor are herewith revoked in their entirety and are

replaced and superseded by the following provisions

O4M7II3



U.S Securities and Exchange Commission

January 24 2012
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Seventh Board of Directors The business and affairs of the Corporation shall be

managed by and under the direction of Board of Directors duly elected by the

stockholders which Board shall exercise all the powers of the CorpratlOn except as such

are by Law the Certificate oorporaticn orihe Bylaws of the Corporadon conferred

upon or reserved to the stockholders of the Corporation Tb number of Directors

election thereof termsof office and authority to adopt and amend the Bylaws shall be as

follows

Nber The number of directors of the Corporation commencing with the annual

stockholder meeting In the year 2012 shall be seven Such number of directors may
be decreased or increased from time to time as provided in the Bylaws so long as the

number of directors shall not be less than five nor more than seven and no

decrease shall have the effect of shortening the term of any Incumbent director elected by
the stockholders

Election and Taras flank direetor Commencing herewith directors shall be

elected at the annual meàting of stockholders to serve one..year term ending on the date

of the next annual meeting of stockholders following the date at which the director was

elected and until his or her successor Is elected and qualified or until his or her death

retirement or resignatIon pros dloweve any currents serving director previonsly

eleetedfor three year term shall continu to serve the remaining lime of their elected

tennunksssuch person shall be removedforcause it bdngfmlher providal that

upon expiration .f such three year term any reelection shall before one year lean

Vacandes Any vacancy on the Board of Directors may be filled by mrpority of

the remaining directors then In office although less than quorum or by sole remaining

director The tem of any director selected by the Board of Directors to fill vacancy
shall expire at the next stockholders meeting at which directors are elected

Bylaws The Board of Directors shall have the power to adopt amend or repeal the

Bylaws of the corporation provided the siodtholders shall also have the power to adopt

amend or repeal the Bylaws of the corporation and the Board of Directors may not repeal

or amend any Bylaw provision that the stockholders have expressly enacted without

ratification by the stockholders No Bylaw- hereafter-legally adopted amended altered er

repealed shall invelidats any prier sat efih diresiere or effleers eftheCerperadea that

would have been valid if sush Bylaw had net been adopted amended altered or

rcpoalod

IL Bases for exclusion

The Company respectfully requests that the Staff concur in its view that the Revised Proposal may be

excluded from the 2012 Proxy Materials pursuant to

Rule l4a4i2l.Since the Revised Proposal purports to be an amendment to

the Charter to be presented as binding resolution for approval at the 2012-

Annual Meeting it is subject to SeŁtion 242 of the Delaware General

50494711
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Corporation Law the iGCL regarding amendments to the certificate of

incorporation which does not permit unilateral stockholder action to amend

the certificate of incorporation of Delaware corporation The Company
believes that the Revised Proposal cannot be accomplished under Delaware

law without action by the Board which is beyond the scope or plain meaning

of the Revised Proposal The Company believes that the Revised Proposal is

excludable under Rule 14a-81X2 since the Revised Proposal If Implemented

would cause the Company to violate Delaware law

Rule 14a-8iY6--The Company lacks the power or authority to implement

the ReviSed Proposal

IlL The Revised Proposal may be excluded because its implementation would cause the

Company to violate Delaware law

shareholder proposal may be excluded under Rule 14a.8iX2 if implementation of the proposal

would cause company to to violate any state federal or foreign law to which it is subject The

Company is incorporated under the laws of the State of Delaware The Revised Proposal is not

stated in precatory language that requests or recommends action Rather the Revised Proposal seeks

to have the shareholders acting without the approval of the Board of Directors amend Article

Seventh of the Companys Amended and Restated Certificate of Incorporation the hartc The

Revised Proposal calls for unilateral stockholder action to amend the Charter to eliminate the

dassification of directors of the Company and reduce the maximum number of directors serving on

the Board to seven Since the Revised Proposal purports to be an amendment to the Charter it is

subject to Section 242 of the DGCL zegardrng amendments to certificate of incorporation

Section 242b of the DGCL provides In part that cvery amendment .. shall be made aid

effected in the following manner .. its board of directors shall adopt resolution setting forth the

amendment proposed declaring its advisability .. and directing that the amendment proposed be

considered at the next annual meeting of the stockholders The Board has not adopted resolution

setting Ibth the Revised Proposal declared its advisability and directed that the Revised Proposal be

considered at the 2012 Annual Meeting

This letter also serves as the opinion of Fulbiigbt Jaworski LL.P for purposes of Rules 14a-8iX2

and 14a-8j that for the reasons provided herein the implementation of the Revised Proposal woUld

cause violation of Delaware law

Since the Revised Proposal if implemented would cause the Company to violate Delaware law the

Revised Proposal is excludable under Rule 14a-8i2

IV The Revised Proposal may be excluded because the Company lacks the power or

authority to implement the Revised ProposaL

shareholder proposal may be eccluded under Rule 14a-8iX6 if the company would lack the

power or authority to implement the proposal As the Staff has held on numerous occasions

Rule 14a-8iX6 applies to shareholder proposal that if adopted by the companys stockholders

iI.I
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would cause the company to violate applicable state law See e.g. Bail Corp Jan 25 2010

Schering-Plough Corp Mar 272008 Noble Corp Jan 192007 SBC Coramunicalons Inc

Jan II 2004 and Xerox Corp Feb 23 2004 As discussed abovc the Revlsçd Proposal would

cause the Company to amend its Charter without following the procedures prescribed by the DGCL

which requires an amendment to the certificate of incorporation of Delaware corporation to first be

approved by the Board of Directors and then followed by approval of the stockholders Because the

Company lacks the power or authority to implement the Revised Proposal without following the

required procedures to amend certificate of incorporation under Delaware law the Revised

Proposal is also excludable under Rule 14a-81X6

Request for Waiver of Rule 14a-8J1 Deadline

The Company further requests that the Staff waive the 80-day filing requirement set forth in

Rule 14a-8jX1 for good cause Rule 14a-JX1 requires that ifa company intends to exclude

proposal from its proxy materials it must file its reasons with the Commission no later than 80

calendar days before it flies its definitive proxy statement and form of proxy with the Commission

However Rule 14a-jXl allows the Staff in its discretion to permit company to make its

submission later than 80 days before the filing of the definitive proxy statement if the company

demonstratà good cause for missing the deadline

As noted in the Original No-Action Request the Company presently intends to file its definitive

2012 Proxy Materials with the COmInISmOR on or about March 16 2012 The Revised Proposal was

not received via e-mail until December28 2011 date less than 80 days before the anticipated

mailing date of the definitive 2012 Proxy Materials and at such time which made it impracticable

for the Company to prepare and file submission prior to the deadline As an initial mailer we note

that under the Staffs rules the Company was not required to acknowledge or accept the changes to

the Original Proposal contained in the Revised Proposal after the Company had submitted the

Original No-Action Request see SLB 14 Section E-3 but asa courtesy to the Proponent we

submitted the No-Action Supplement advising of the continuing deficiencies as promptly as

practicable after receiving the Revised Proposal We also note that we have submitted this letter as

promptly as practicable after our discussion with the Staff and the Companys subsequent

determination to accept the changes to the Original Proposal contained in the Revised Proposal

The Staff has noted that the most common basis for the companys showing of good cause is that

the proposal was not submitted timely and the company did not receive the proposal until after the

80-day deadline has passed See Staff Legal Bulletin No 14B September 15 2004 SLB_14B
The Staff has consistently fotmd good cause to waive the 80-day requirement in Rule l4aBJXI

where the untimely submission of proposal prevented company from satisfying the 80-day

provision See e.g Alirla Group Inc avail Apr 2010 and Bank of America avail Mar

2010 Accordingly we believe that the Company has shown good cause for its inability to meet the

80-day requirement and we respectfully request that the Staff waive the 80-day requirement with

respect 10 this letter

5049471
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VI Request for Denial of Opportunity for Revisions to the Revised ProposaL

The Company recognizes that on occasion the Staff will provide proponent an opportunity to

make revisions to proposals that aze minor in nature and do not alter the substance of the proposal

in order to deal with proposals that comply generafly with the substantive requirements of

Rule 14a-8 but contain some minor defects that could be corrected easi See SLB l4B

Section B-2 proponents revisiona are rightly limited in such manner because under

Rule 14a4c shareholder may only submit one proposal to company for particular

shareholders meetin and under Rule 14a-8e shareholders must comply with specific deadlines

In submitting proposals see SLB 14 Section E-3 depending on the nature and timing of the

changes revised proposal could be subject to exclusion under Rule 14a-8c Rule 14a-8e or

bOthL

The Company believes that the Staff in this case shoidthot afford the Proponent such an opportunity

to further revise the Revised Proposal for the reasons set forth below

The Company believes that extensive revisions would be required to recast the Revised Proposal as

recommendation or request that the Companys board of directors take specified action In

compliance with the note to Rule 14a-8i1 and it would also be necessary to after the substance of

the proposal in order to bring the Revised Proposal into compliance with the other requirements of

Rule 14a-8

In addition the Proponent has already had two bites at the Rule 14a-8 apple this year since the

Company has elected to accept the changes to the Original Proposal contained in the Revised

Proposal notwithstanding that under the Stafis rules the Company was not required to do so atti

the Company had submitted its no-action request See SLB 14 Section E-3 explaining that

company Is not required to address shareholders revisions to its proposal after the company has

submitted its no-action request and that the Staff will base no-action response on the proposal

included In the companys no-action request unless the company indicates in letter to the Staff

and the shareholder that it acknowledges and accepts the shareholders changes As discussed in

this letter the Revised Proposal is in violation of Rule 14a-S and notwithstanding the issues raised in

the No-Action Supplement in the Second Shareholder Response Letter the Proponent offers its own

analysis as to the validity of the Revised Proposal under Delaware law and did not provide text for

further revised proposaL In short the Proponent has already once submitted changes to its Original

Proposal and subsequently reiterated its belief that the Revised Proposal Is valid

The Proponent had ample opportunity to prepare Rule 14a-8 proposal which complied with

previous Staff positions The Revised Proposal continues to contain certain deficiencies that were

described in the Original No-Action Request although the Proponent has argued that the Revised

Proposal is valid and has not asked for an opportunity to further revise the text of the resolution The

Company believes that it is unnecessary to allow the Proponent to revise its resolution for second

time which would continue to divert time and resources of the Company and the Stafl The

Company also believes that allowing repeat user of Rule 14a-8 to revise its proposal has the effect

of discouraging investors from ensuring that proposals am drafted in compliance with Rule 14a-8 at

$0494711.1
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the outset Instead investora have an incentive to draft non-compliant proposals and rely on

companies and the Staff to provide blueprints for remedying defects in those proposals.

Accordingly the Company urges the Staff not to allow the Proponent to ferther revise the Revised

Pro
CONCLUSION

For the foregoing reasons without waiving any other possible grounds for exclusion we respectfiully

reaffirm our request on behalf of the Company that the Staff confirm that it would not recommend

enforcement action if the Company omits the Revised Proposal om its 2012 Proxy Materials In

addition we request that the Staff waive the 80-day deadline in Rule 4a-8JX1 for good cause

if you have any questions or require any further information please contact the undersigned at

wnmetzfiulbrighLcom or by telephone at 212318-3384 If the Staff is unable to Concur with the

Companys conclusions without additional Information or discussions the Company respectfully

requests the opportunity to confer with members of the Staff prior to the issuance of any writien

response to this letter

Very truly yours

Warren mclz

WiN

Enclosures

cc Elroy Roelke

RTIX Shareholders Committee

50194711.1
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RTIX SHAREHOLDERS COMM1TrEE
c/oEzzoYG.RoELKBEsQ

100 COWNS DRiVE

SBERMAN1 TX 75092-3908

Phoner 9034923587 0MB Memorandum M-O7i6

November 302011

Chainnan and Director Dese Bex
prdgotandDhouorlanK.hiacn
Directors wne Bowler Phillip QIllnam Roy Czowalushield Peter Gearen M.D

Gregory Ralney Adrian LR Smlth

Sb widen of RTIX

do RTI Blologics 1nc

11621 Research Circle

AlacbuaFl 36215

Re Commlflces Coamerds on Operations Request ibr Answers to Certain Questioms and

Request far hwkelau of Stated Proposals far Shareholder Vote at Next Annial

Shaom

Dear

The Companys improved third quarter 2011 reunIte widis welcome have noi in any way

diminished the Sbmeho der Committees concerns regurillug thepast presertt and flthe direction oftha

Company NoteShartholdes has the same mesolug Sockholdea rercdto in the Certificate of

incorporation We raise these cmr some commerds seek pco.ptmawers so some specific

questions and request that .jjCccin be taker

It appears
that the Board coulii.e to dcfcr to ma atentaMulmsfa1k to provide admpiate

overslgltt to either lbs Tutogeri acquisition or the Athesnys bvmmw The Board should require

management to establish asvateglc plan and once adopted then closely monitor adeeULCC to that plan

These oversight Mares are rcflcctd in the minuscule putchability sod enterprise valve of the Company

There arc no other explanations Msnagnneat Indicates that Itis cci the lookout far additional

acquislllons Considering managements hick record this would be waste of resoinues lint could be

better

The most import.atacquhitlon imderren insoagemes watch was Tutogen What should have

been secretive quickly deteriorated fueled by wmeeuauy Ieyen ofjmiornanagets and flilureto

leverage the newly acquired assets The $3 eli Invested In Athersys would have been better spent on sales

and marketing activities far Tutoplast and Blocleanse products

Another example of Inept memeritpreclicei is exemplified by the stow sale of excess inventory

Excoss inventory built up over the course of many quarters when management failed to grasp the markets

fur which they were producing products

Commenting on the public information tiled with the SEC aver the past several years farmer

Company executive and current ahareho1 said

TMitwoidd be difficult not to be of the same mind with the Shareholder Committees

objectives and proposals The ptJic records show unequivocally that RI Biologics

ciapdsc value aid shareholder value creulkm have been disappointing fur many years

and cousistcntly underparibrining the industry History shows overwhelmingly Ihut

gradual governance change rareiy works There baa to be an entire break with the past

however tramnatic it may be Temptation to compromise though is always great Front

the shareholders perspective It would not be unreasonable to conclude that the cinrert

Page of



Bouds inecdvemeua will and dmt only reof the same can be expected

fuiL Shareholder waitthek Board euçreseitatlvcsto omits increasing

baninc. value ineheclule and rvin lesion iiydt based car the public

infursestion the RTI Biologic Board eani to have thiled its duty

The SlsaeholdCouarltte h.uko coomdtedidth jorseofiho fuisaders and prior investor of R11

sceldug their critical a.seaw zeg.rdkig the lwpalmd health cities Couiiq and what mlgi

be pisdticuUld crests the xobwt owth that the Cumponys mageroflitogen aleouki hive rumd
iiThe opmmIv reapome wan that the canpeis operaliosesi neetbotli were baresuciatic real seeded to

beupa6e

We respectfully request etawerstothe kfliestioos
What lithe diflheuce bsiweanlilocleome and Titoplait jwaduct line and why lather acts

separate anulegy for cede

What really happened totheMedniceos1ract

Slice ahacat evesy dutial surgery needs somikind of eneminass why less Vmmcr not

coicerdrsted our marketing a$ selling RIVs blo.masnbraocs

Why Is the Wermitlosrel bmeas down almost 30%
Wiest lam ha.asdtoFiencbait4d1ary

_____
Why baant frepruscd and why Is ftreotatBiodcauseandTutophet.fler3

yams
Whet hue happened to Tutogeesbemia repuirbusiness with Davol

Where b. all the Company civ.eipdse value gosle to and why

We have heard that martagemast hue indleited to analysts that it has as$mning low-bell offbr fur the

Company Sadly ifsncb is bus ft reflects the vay low dstWdb1g opinion cities Cimepenys

perfosrnneceInthepentittheprei.ItimsandfurlheWL

In view of our staled ctacerm reed thaCompesry inadequate disclosures which aumpied the above

qusatlom we are of finn bellefthstulgsiflcu4 de- as In order we ieq.m that the kflowlngbe

included in the Ade and Poxy incitftr the add Mmual SesrcholdrrsM.ellnge

.oporal to aseud the Certificate oil ratkatoelbnhrete staggered Director tomes and to

rcucture the crercat Board bye lucika In size to sumc7 dbectom see

Stockholders Resoliuion atsdiedlesrelo

Purther The Committee less developod list of Individuals biduding tmsr Executives and

Directom fliers both Tutogen and WIT Blologica who have idi4 their avndMHty an Advisors and to

stand fur election an Dlrector The Caimitlee requests that ftbe glv thecppcrtianfty to present these

individuals to the Diiiisndfcrto the Nominating Oovenew Counuduce forth calderailori an

idjqJ ft yiJDitectorships at theneat ShhlditMeŁUj
Thaiyom for your considemlion of these matters and fr wiJ mid fuir action to ourrequests if

you have need fur ther Infoirmedon p1mm adulse If ymihave abjectiare to these requests aid prepose

to seek SEC ocameutlo Jerlia further action the Committee wcedd appreciate the courtesy ofpdor

notification and the oppcduefty to dlsom ycor concerns with the goal ofreeching arentemily satisfucloty

resolution the would be In beet bdcruts of the Conepay

Respectfully

RTIX Shareholders
ConunItteeBy7Ie

Ehoy koalkemtflle Secretary bed Member

Copy to Corporate Secretary R1 Biologic lire

Page2oI2



STOCKHOLDERS RESOLUTION

TO

AMEND A1TICLE7

ovma
RTIBLoLoolcs iNC

AMENDEDAND RESTATED CERTIFICATE OP INCORPORATION

Resolved inor to have more efficient Board of Directors anilto obtain quicker response to

the goals ul requirements of die stockholders for aprethable buabiesa enterprise die provisions

relative to the Board at Directors stated and identified in the Amended and Restated Certificate

oflncciporalioii as ugevendi of Board of Dircotiors1 with no limits on the number

of Directors and establishing year tmws theroSir are herewith revoked In their entirety mid are

replaccd aid nçerueded by the thilowing provisions

Seveathe Board .IDksctora The ness mid of the Corporation shall be

mitiv.ii8d by and underthe direction of Board of Dkect duly elected by the

stoiwlüch Board shall enercise all the powers of the Corporation except as

such arc by Law the Certificate of Iueoqiollom or the Bylaws ofdie Corporation

conferred upon orreseawed totlie etockholdirs of the oqaoraticn The number of

Director election thereof tenus of office and authority to adopt and amend the Bylaws

shallbeasbflows

Nimb.r The ninnbir of directors of the Corporation conuncnicing with the

annul stockholder meeting in the year 2012 shall be seven Such mimberof

dlrcclacs may be demeaned arincrtasod fiomlirne to lime as provided in the Bylaws so

Long as the number of dirers shall not be kin than fiveS nor more than seven

and no deerease shall have hc.effectcfthotteniflg the term of any incuinberd director

elected bythe stockholders

Ekcdoniid Tmm Bach director shall be elected at the annuu1 meeting of

stoctholdirs to serve ono-ycar turn ending on the date ofthc tanimal meeting of

stockbo1dcr thilowlog the date at which the director wes elected and miil his or her

sncor is elected and qualified or until his or her death retirement or resignation

Vacaneles Any vacancy on the Board of Directors may be filled by majority

ofthe remaining directors then in office aLthough loss than quorum or by sole

remaking dkec4c The term of any director selected by the Board of Directors to fill

vacancy shall at the rext stockholders meati at which directors me elected

4i The Board of Directors shall have the power to adopt amend or repeal

the Bylaws ci the corpceulion provided the stockholders shall also have the power to

adopt amend or repeal the Bylaws olthe corporation and the Board of Directors may

not repeal or amend any Bylaw provision that the stockholders have expressly enacted

withoet ratification by thestockhalders No Bylaw hereafter legally adopted amended

altered or repealed shall invalidate any prioract of the directors or officers of the

Corporation that would have been valid ifsuch Bylaw had not been adopted m1lndd

akced or repealed

Pmgo of IroyRoc2k 11301111
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FULBRIGHT
JaworskI LLR

IIftb Avssss31s1 Steer New Yerb New York 11ta3-31N

wrbftLcew.Dfrf2J2IIS3SU.k 2123MX4.I PUc 3183eV

December20 2011

VIA E-MAiL

Securities and Exchange Commission

Division Ccrpormlon Finance

Oce of Chief Counsel

100 SflentN.E

Washington DC 2049

Re RTI Bio1ogica Inc to Omit Shatelmider Proposal of

Ehov Roee ce Beliatfotthe RTIX Shareholders Committee

Ladles and Ocndcmce

Our client RTI Biologics Inc the has received shareholder proposal the

Prociar from Elroy Roelke an behalf .1 the RTIX Shareholders Committee the

Fronosient for inclusion In the proxy tatvwent and fosm of proxy to be distributed to the

Companys stockholders it connection with its 2012 annual meeting of stockholders the 2Q12
Proxy Msserials On behalf of our client bzsb noiifr the SecuftIes and Exchange

Commission die Co.iiktton of the Companys intention to exclude the Proposal horn its

2022 Proxy Materials for the reasons set forth below The Company respoctiwly requests that

die staff of the Division oCcrporadon Finance of the Commission the confirm that ii

will not recommend any enforcement action so the Commission if the Company excludes the

Proposal from Its 2012 Proxy Materials

Pursuant to Staff Legal BulislIn No 14D CF Stiureholder Proposals November 2008
51.8_14D qussuon on behalf of the Company the undersigned hereby submits this letter

wInch attaches the Proposal and includes an explanation of the several individual bases cit which

the Company believes It may exclude the Proposal to the Commission via c-mail to

shaireito$dsrpuuposalaecgov end in lieu of providing six additional copies of ibis letter

pursuant to Rule 144Q under the Securities Exchange Act of 1934 as amnaded the

Exehanee Act Ia addition in accordance with Rule 14a-8j copy of this submission is

being entailed and mailed simultaneously to the Proponent infoimmg the Proponent of the

Companys intention to exclude the Proposal from the 2012 Proxy Muiezills

The Company will prompdy fbrward to the Proponent any response from the Staff so due no
action request that the Staff transmits by email or fax to the Company only Rule 144k and

Section of SLB 4D provide that shareholder proponents ore required lo send companies

iOsO47SJ

AUSIIN IfNO OMAs.oeI%.oII wc.eoc.NOus1oe.s.eoow.LaeksGair .iNLAPCL
MIGH YQ PffTIlMIsIOIJQUlJ5.N eNd NTOI IT LaIIs.mlOuDC
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copy of any conespondence diet die shareholder proponent elects to submit to the Commission

or die Staff Accordingly we arc taPing diii oppostwiliy to remind the Proponent that if the

Proponent submits correspondence to the Commissio or die Staff with respect to die Proposal

copy ctha$ correspondence should cosicmreidly be Reidhed to the undersigned on behalf of the

Compy

The Company iniende to file its definitive 2032 Proxy Materials with the Commission on or
about March 162012 Accordingly pursuant to Rule 14a-8j this letter is belrtig submitted to

the Commission net later thin 80 cleminr days bdbee the Company lnacflds to file its 2032

Proxy Materials

Background

The Proposal reads as follows copy of She letter dated November 30 2011 setting cub the

Proposal is attached an ExhMiit to this letterWWON
To

AME1JDART1cIzI7

ormE
Ru BtOLOOIc INC

AMENDED AND RESTATEPCETSFICATEOF INConrORATION

Resolved Ia order to have more eflleknt Board of Directors and to obtiln quicker sespoare to the goals

and requirements of the stockholders for profitable business enterprise the psuvislom relative to she

Board of Directors stated sad Identified ii the Amended and Resisted Certificate oIacospocation as

S.veadr ClassIficatIon oilcan of Directors with no Umhs on the number of Dksh.1 sad

establIshing year terms ditoekr are herewith revoked inth entirety and seereplaced and siçerseded

by the Mowing provisions

Sewntkt loud .fltrecton The business and affairsof the Corporation shalt be

menapd by sad under the direction of Board .f Dbuctens duty elected by di
sloddioiders which Board shall ermerene all die powers of the Ccrpoiatloi except as such

are by Law die Ce3tiflcare of Incorporation or the Bylaws oldie Corporation conned
upon or reserved to Ike stockholders of the Corporation The number of Directors

election thereof termsof oflice and authority to adopt and amend the Bylaws shall be as

follows

Number The number of directors oflhe Couporation commencing with the aimual

stockholder meeting In the year 2012 ShIll be seven Such number ofdlrecsors may
be decreased or Increased from dine to dine as provided hi the Bylaws so long as the

number of dkecton diall not be loss then fiveS nor more than seven end no

decrease shall have the effect of shoriening the term of any incumbent director elected by
the stockholders
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s.dTu Each director shall be elected at the annual Me.dng of

stockholders so serm cea-ysarterin ending on die deic of the next mamal mcetiægof

atockisoidma followkig the date at which Ihi dscter was sl.cs4 and until his or her

succamor is elected and quulitlsdorintil his or her death rechement or resipailon

Va Any vacancy oaths Directors may be fiNed by anjodty of

the rem inlogdkecsois the he office altho less thi quorum orby sole sumaisheg

director The lens olany director selcl4 by the bead of Directors so fill vacancy

shall expire at the next stOckhOlders meeting Mob directors are elected

BsThe Bumd of D.cluis shall have the power to adopt amend or repeal the

Bylaws of the ccspcrasian provided the siocirboidsie shall also have the powr to adcp1

amend or repeal the Bylaws of the corporation and the Board of Directors may not rapes1

or amend say Bylaw provision that she ssodthcldsri have exprusly enacted withoat

ratification by the stockholders No Bylaw hereafter legally adopted amended shared or

repealed shall invalidate any prlov act of the d.aciors or officers of the Corporation that

would have been valid itsuch Bylaw had not been adopted amcuded altered or

repealed

Ce..

Pursuant to Article Seventh of the Companys Amended and Restated Certificate of

Incorporation the lIpf1itd Oi $CCdOfl 3.02 of the Ccnenys Amended and Restated

Bylaws the yIg die Companys board of directors the 1d Is curreudy divided

into shine classes One class of dbectocs is elected it each annual meeting of stockholders of the

Company rnmsiI Mesthiç Each director is elected at an Annual Meeting br three-year

termso told office until the annual meeting thr the year in which his or her term expires

Three directors elected at the 2010 Annual Meeting are currently servln terms that will expire at

11 2013 Annual Meeting while two directors elected at the 2011 Annual Meeting arc carwitly

serving somsi that will expire at the 2014 AsusesI Meeting At the upcoming 2012 Annual

Meeting stockholders of the Company will be anked to elect three discolors to serve tams that

will expire at the 2015 Annual Meeting

II Bases for exclusion

The Company respecliWly requests that the Staff concur in its view that the Proposal may be

excluded floss the 2012 Proxy Materials puomant to

RuleI4a.iYZi By purporting to macad the Charter to prevent elected

directors fiom completing the WI terms Ilir which they were duly elected the

implementation of the Proposal would if unpiemented came the Company to

TkChansr is filed as ExhibIt 3.1 to its CreRepeal on Form s.K tiled Febnary29 2001

1Tbs Bylaws arc flied as ExhibIt 3.1 to its Ctxrcni Report on Form 1K tIed Augut 2001
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violate state law UI $bcc the Proposal purports to be ana udoiera to the

Charter and Is presented as blndmg resolution the approval at the 2012

Anmial Meeting ft Is soWed to Section 242 of the Delaware General

Corporation Law the DGa regarding amcndmczus so the certificate of

incorporation which does not psunit milateral stockholder action to emend

the certificate of incorporation of Delawme corporation The Company

believes tint the Proposal comot be accomplithed molar Delaware law

withant action by be Board which is beyond the scope or plain meaning of

tiiePzupusaL

Rats 14.4iY6The Company and the Board lack the powar or authority to

1mpiuaer the ProposaL

vkJjlflBy seeking to have all directors stand for elections mutually

commencing with the 2012 Auml Meeting the Proposal in eftber would

remove directors from office before their term has expired

ilL The Proposal may be excluded became Its haplementadu would came the

Company to violate Delaware law.

shareholder proposal may be excluded under Rule 14a-$2 if hnplementatioo of the

proposal would cause company to to violate any date federal or foreign law to wilch it Is

subject The Company Is Incorporated radar the laws of the State of Delaware SectIon 141d
of die DGCL mates that

The directors of any corporation cranlzed under this chapter may by the

ccflificmeofincorporaiionorbyanhdtlalby$aworbyabylawadopedbyavcte

of the stockholdcts be divided into or classes the tert of office of those of

the first class to expire at the foel anmal meeting held after such classification

becomes eflbcdve of the second class year thereafter of the third class years

thsreafteç and at each al election held after such classification becomes

effective dhmrs shall be chareaft aJl.ll term as the case may be to succeed

those whose terms expke emphasIs added

Section 141k of the DGCL states In relevant pest

Any director or the entire board of directors may be removed with or without

cause by the holders of atajority of the shares then entitled to vote at an election

ofdirectorsexcsfasf.Uows

Unless the certificate of incorporation otherwise provides lit

corporation whose board cfasslfiei as provided in subsection Cd of this

section stochhoiderr may effect suck renwval onpjbr cause emphasis added
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This principle that directors serving on classified boards may not be removed from their office

by ssockholdsrs without cause is she wall established in Delaware cane law See e.g
bsitiybrm ofNorth Amerlcu Chandler 534 Aid 257 Dcl Cb 197 In osu it is

thinly established in Delaware law that directors may not be removed from their office by other

disecror e.g Dillon ve Berg 326 P. Sopp 1214 Del afid 453 Pit 876 3d CIL

1971

ft is well setdcd Delaware law that directors on classified boards serve MI three-year terms

Filly years ago in unilai ntarjlw ua datomttlc Steel rohcrt hu Chancellor Ssftz

concluded Clearly die MI term visualized by the status is period of three yearsnot up to

duec years This was recently affirmed by the Delaware Siçienue Caret In the case oAfrgas
nc Air Products and Chemlcals ire.5 in which the Caw struck down bylaw that

purported to shorten the terms of sitting directors elected to three-year resins The opinion of

Justice Ridgely unanimously supported by .11 of the Justices concluded It she January Bylaw
In question serves to fntssraee the plan and prepo.e behind the provisicu for AirgassJ staggered

resins and ft is Incompatible with the pertinent language of the statute and the Charter

Accordingly the January Bylaw is IivaIid not only because it uiipcrrnisslbly shortens the

directors thiee.yc.r staggered terms as provided by Article Section of the Awgar CharteT

but also because it amounted to daftco rcmovalwtthout cause of those directors..

As noted above Article Seventh of die Charter along with Sccnon 3.02 of the Bylaws and

Section 141d of the DOCL provides that the Board shall have three classes with eaCh director

elected lbr three-year term to told office until the annual meeting for the year in which his

or her term expires One need look no linther Ibis the text of the Proposal Itself to understand

how implementation of the Proposal would directly conflict with Delaware law by preventing

previously elected directors from sesvig out their fell terms The Pmposal puipeets to lix the

sirs of the Board at seven members commencing with the nmial stockholder meeting In the

year 201 with each director to be elected to serve one-year tens However there is no way
this result can be achieved without shortening the terms of directors duly elected to three.year

terms which is not permitted under Delaware law

In addition the Proposal calls for unilateral stockholder action to amend the Charter to eliminate

the classification of directors of the Company and reduce the maximum number of directors

serving on the Board so seven Since the Proposal purports to be an amendment to the Charter it

is subject to Section 242 of the DOCL regarding amendments to certificate of incorporation

Section 242b of the DOCL provides In parl that eJveiy amendment .. shall be made and

effeCted in the fellowing manaer .. in board of directors shall adopt resokition setting forth

the ameflchnent proposcd declaring its advisability .. and directing that the smcndmcnt

3I59A2d 281 Def.O 19d0

Ma1290.291

CA No Sill Del Sup CL Nov 23.2010

14r23
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proposed be considered at the next auntiel meeting of the stockholders The Board has not

adopted rcsohuicn setting bib the Proposal declared its advisability and directed that the

Proposal be coosideredat the 2012 Antical Meeting

This letter also serves as the opinion of PuIbsigM Jaworaki LLP that lbr the reasons

provided herein the IjnpiementatlÆn of the Proposal would cause violation of Delaware law

Since the Proposal If implemented would cause the Company violate Delaware Jaw the

Prosal Is excludable mdci Rule 14-80X2

Iv The Prspuial may be excluded because the Ce.pny Jacks the p.wcr or authority

so implement the ProposaL

shareholder proposal may be excluded under Rule 14a41X6 ifihe company would lack the

power or authority to Implement the proposal As the Staff has held on mnnerous occasions

Role 4-8iX6 applies in shareholder proposal that if adopted by the companys

kholders would cause the company to violate applicable state law See e.g Boil Corp

Jan 25 2010 Scherbvg-Ploisgh Corp Mar 27 2008 Noble Corp Jan 19 2007 SBC

COmma COIIOse inc Jan.11 2004 and Xerox Corp Feb 232004 Az discusted above ft is

beyond the power of the Board to achieve what the Proposal purports to require it to do I.e

have aH directors stand for elections annually and reduce the maximum number of directors

serving on the Board to seven all commencing no latci than the 2012 Annual Meeting Because

the Company lacks the power or nithodly to Implement the Propoaal the Proposal Is also

exciudeble under Rule 14a8i6

The Proposal may be excluded because It lle late one oldie enumerated .zcluelous

under Rule 14a-$i8

shareholder proposal may be excluded under Rule 14-SWS if among other things it would

remove director from office bethue his or her icon expired The predecessor to Rule 14-

8IXS provided that proposal could be omitted ficus proxy materials if the proposal ielates to

nomination or an election fbi membership on the companys board of directors or analogous

governing body or procedure thr nick ocuijuationor election In the Cosuniisslcns final rule

FacilitaUng Shareholder DIvcicr Noniwdiova Exchange Act Release No 33-9136 Aug 25

2010 the Commission indicated tht the sexe.of Rule 14a4iX8 was amended in cider to codify

prior Staff no-action letters and interprelatioos with respect to the types of proposals that would

continue to be excludable pursuant to Rule 14-81X4 For instance it has been

position of she Staff that proposals which have die purpose or that could bays the effect of

prematurely removing director flora office before his or her term expired me excludable See

e.g RovIl Caribbean Cruises Lid M.r 92009 DOllar Trees Siores Inc Mar 72008 filib

RogjiI Company Mar 2008 Peabo Energy Corporailon Mar 2005 Flrsotesr

Corp Mar Ii 2003 Sears oebsck and Co Feb 17 1989 and American Information

Teclmologles Corp Dcc 13 19S5
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In this case the Proposal is seeking to have all diteclor stand tbr elections annuafly

commencing no laser than the 2012 Annual Meeting As described In some detail above this

iJdcfly omc of the Companys directors would in effect be removed from

office befom hi or her teem expired As rend the Psepo.al Is excludable under Rule 14a-

SaX$aswell

CONCLUSION

Par the foregoing reasons the Company respecsfouy requests that the Staff conibin that It would

not recommend enibrccmcni action if the Company omits the Proposal om its 2012 Proxy

If you have any questions or require my liniber information please contact the imdeesigned at

wohnetzlWlxighLoom or by telephone at 212314384 If die Staff Is unable so concur with

the Companys conclusions wlthoi additional Information or discussions the Company

respeciflilly requests the opportunity to cofo wth members otthe Staff prior to the Issuance 01

any wrlttenreapcuselotbislctter

Very truly yours

Wanen Nimetz

WIN
Enclosures

cc Elrcy Roelke

RTIX Shareholders Committee
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Lehr dated Nopember 30 2011fnm ELroy Roelke

on Behalf of the RTZX Shareholders Committee

See Annex
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RTIX SlAREHoLDERs C0MMITrEE
do Euoy RoEucE ESQ

100 Cot.iwt DRnn
Si il-RMAN TX 75092-390R

Phone %3-1192-35K7 MtdMA 0MB Memorandum Mo7.16

December27 2011

Mr.ThomasR.Rosc

Vjc Prcsidcnt and Cotporatc Sccrctay

RI Biologics Inc

1621 Research Circle

Alachua Fl 36215

Re Shareholder Request for Proxy Statesnent inclusion of Proposal ror Shareholder Vote

al 2012 Annual Shareholders Mccting

Dear Sir

am again writing to you on behalf oItho RTIX Shareholders Committee of which am

member and also on my own bchailas the holder of 113.000 shares of Rh Biologics Common Stock
X0.000 directly in tiw name

In accordance ith the requirements of SEC Rule 14it-it herewith request that the Directors take

the stops ncccsan such as tuquired under DcIa arc Corporate Law to include the proposed

Stockholders Resolution submitted herewith in the Company Proxy Staicnicnt for the 202 Annual

Sharcholdcrs Meeting and on die Meeting Agondo for consideration and vole by the Shwzholders

This attached Stockholders Resolution is revision of the prior submit drill such current

proposal being revised to clearly comply with the rcqnitnmcnts ofiaw as detailed in the intent to Omil
letter submwcd to the Securities and Exchange Commission by Attorney Warren Ninicu on Occeinber

20th The reisions arc of the paragraph titled Elcction and Term and in accordance with

Delaware Ian pros ide for the continued son ice ocurrcnt Directors with vested thrcc.ycar terms Note
to abide within the limitation of 500 nerds have made few minor word trims and also deleted the last

sentence olParagraph dof my original submission However except for such limit would have

preferred retention in the proposed Amendment

if you have any questions regarding our request as submitted please advise regret that my prior

request had procedural error and also failed to spcciI the continuity of existing terms as was covered by

the last phrase of Paragraph assure you that neither nor the Committee has an intent to cause the

Company to violate or fail La conform to Delaware law or the requirements of the Securities and

ExchangcCornmission

thank you for any assistance you may be able to provide to myself and to the Shareholders

Committee for the inclusion of our Resolution in the 2010 Proxy Statement for consideration and action

the Company shareholdcrs

s4C4a
Elroy Roelke

Attachments Revised Stockholders Resolution

CC RTI Biologics Directors

via Email Attorney Warren Nimci

via Email SEC Division of Corporate Finance



STOCKHOLDERS RESOLUTION

TO

AMEND ARTICLE

OF THE

RTI Biot olcs INC

AMENDED AND RESTATED CERTIFICATE OF INCORPORATION

Resolved hi order to have more efficient Board of Directors and quicker response to the

stockholders goals and requirements the provisions relative to the Board of Directors stated and

identified in the Amended and Restated Certificate of Incorporation as Seventh Classification

of Board of Directors with no limits on the number of Directors and establishIng year terms

therefor are herewith revoked in their entirety and are replaced and superseded by the following

provisions

Seventh Board of Directors The business and affairs of the Corporation shall be

managed by and under the direction of Board of Directors duly elected by the

stockholders which Board shall exercise all the powers of the Corporation except as such

arc by Law the Certificate of Incorporation or the Bylaws of the Corporation conferred

upon or reserved to the stockholders of the Corporation The number of Directors election

thereof terms of offlce and authority to adopt and amend the Bylaws shall be as follows

Number The number of directors of the Corporation commencing with the annual

stockholder meeting in the year 2012 shall be seven Such number of directors may be

dccrcasedorincreesedfrmtimetotimcasprovidcdintheBylawssolongasthenumber

of directors shall not be less than five nor more than seven and no decrease shall

have the effect of shortening the term of any incumbent directorØkcted by the

stockholders

Election aid Term Commencing herewith directors shall be elected at the

annual meeting of stockholders to serve one-year term ending on the date of the next

annual meeting of stockholders following the date at which the director was elected and

until his or her successor is elected and qualified or until his Or her death retirement or

resignation provided however any currently serving director previously elected for

three year term shall continue to serve the remaining lime of their elected term unless such

person shall be removed for cause it being flarther provided that upon expiration of such

three year term any reelection shall be for one year term period

Varancles Any yacancy on the Board of Directors may be filled by majority of

the remaining directors then in office although less than quorum or by sole remaining

director The term of any director selected by the Board of Directors to fill vacancy shall

expire at the next stockholders meeting at which directors are elected

Bylaws The Board of Directors shall have the power to adopt amend or repeal

the Bylaws of the corporation provided the stockholders shall also have the power to

adopt amend or repeal the Bylaws of the corporation and the Board of Directors may not

repeal or amend any Bylaw provision that the stockholders have expressly enacted without

ratification by the stockholders
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FULBRIGHT WarrenJ.Nlnietz

Jaworski LL.R
Law

666 ftb Av.3I floorNew Yod New Yodi IOIö3

vui.efr1bHgk.caa Dvrv 2123183384 Mel 2123183000 Fo.csAi.Ik 2123183400

January4 2012

VIA E-MAIL

U.S Securities and Exchange Commission

Division of Corporation Finance

Office of ChiefCounsel

100 Street N.E

Washington D.C 20549

Re Rh Biologics Inc.lnlcntion to Omit Shareholder Proposal of

Elrov Roelke on Behalf of the RTIX Shareholders Committee

Ladies and Gentlemen

Reference is made to our letter dated December 20 2011 the No-Action Request on behalf

of Rh Biologics Inc the Company in which we requested that the staff of the Division of

Corporation Finance the .5ff of the Securities and Exchange Commission the

Commisson coofimi that it will not recommend enforcement action to the Commission if the

Company excludes the referenced shareholder proposal the Proposal submitted by Elroy

Roelke on behalf of the RTIX Shareholders Committee the Proponent from its proxy

statement and form of proxy to be distributed to the CompansstockhoIders in connection with

its 2012 annual meeting of stockholders the 2012 Pjoxy Materials For the convelence of

the Staff copy of the No-Action Rcquest enclosing the Proposal is attached as Exhibit to this

letter

This letter supplements the No-Action Request following submission by the Proponent to the

Commission via e-mail on December 2011 attaching letter dated December 27 2011 the

Letter and revised Proposal the Revised Proposal copy of the Response

Letter enclosing the Revised Proposal is attached as Exhibit II to this letter

The Company has reviewed the Response Letter and Revised Proposal The Company believes

that while the Revised Proposal may seek to cure certain defects described in the No-Action

Rcquest including the removal of some of the Companys directors from office before his or her

term has expired the Revised Proposal continues to be in violation of Rule 14a-8 for the other

reasons set forth in the No-Action Request Accordingly we respectfully reaffirm our request on

behalf of the Company that the Staff confirm that it would not recommend enforcement action if

the Company omits the Proposal from its 2012 Proxy Materials for the othcr reasons set forth in

the No-Action Request

O4I4Z5U.3

Auslw DALLAS Ou.ER DUUJ HONG O$4 HOUSTON LONDON i03 ANGELES IhNNEAPOUS

JNlcI4 NEWQIt PITVStjRON.SOUII$P0RT RIYAON $ASAIITQ$O ST tOtJS vdA$NIMGTO$ DC

Mbnhr.m



U.S Securities and Exchange Commission

January 2012

Page

If you have any questions or require any further information please contact the undersigned at

wnimetvMbright.com or by telephone at 212318-3384 If the Staff is unable to concur with

the Companys conclusions withouL additional information or discussions the Company
respectibily requests the opportunity to confer with members of the Staff prior to the issuance of

any written response to this kiter

Very trW yours

Warren Nimetz

WiN
Enclosures

cc lImy CL Roelke

RTIX Shareholders Committee
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No-Action Reques4 IWed December 2011from Warren Nimetz

Scc Anncxjt

5O44SOJ



EXHJB1T II

Leller dated December27 2011frorn Liroy RoeThe

on Behalf of She RTIXShareholde Commiflee

SeeAnnex lii

$04S4850..3



ANNEXV

Second Shareholder Response Letter

$01171



RTIX Shareholders Committee

c/n Eikov RtLKE ESQ
100 Cou.INS Daivi

SHEItMAN TX 758924908

Phonc 9I3-tt9241I7 MktA 0MB Memorandum M-O7-16

iantiary 2012

Via E-MAIL sharehoIderproposalssec.gov

Securities and Exchange Commission

Division of Corporation Finance

0111cc of Chief Counsel

100 Sireet

Washington D.C 204O

Re RTI Biologics Inc.-Inieurion to Omit Shareholder Proposal of Llroy

Roelke on Behalf of the RTIX Shareholders Committee

t.adics and Gentlemen

This letter is in reply to Attorney Nimetz letter dated January 2012 the No-Action

Rcques on behalf of RTI Biologics Inc the Company or RTIX requesting tharthe staff

of the Division olCorporation Finance the StalT of the Securities and Exchange Commission

ihe Commissioif confirm that it will not recommend enforcement action to the Commission if

the Company excludes the referenced proposal submitted by the RTIX Shareholders Committee

the Proposal on behalf of the shareholders

The purpose of this reply is to present to your office the reasons why our Amended Proposal

or Itevised Proposal should be included in the RTIX 2012 proxy statement in accordance

witit the provisions of Rule 14a-8l8 and in accordance with Delaware law and to request that

the Companys No-Action Request be denied by the Commission

JL4cKIIWUll On December 2011 we submitted request to the Company for
proxy

inclusion of resolution seeking to declassify staggered three-year board terms and to limit the

maximum size of the RTIX Board to seven in number and also proposing that such changes shall

be ctThciive as of the 2012 Annual shareholder meeting the Proposal

On December 20 201 Attorney Nimetzs submitted No-Action Request to the Commission

asking for tie-action letter for the intended refusal of our Proposal citing in various paragraphs

that the Proposal failed to comply with Delaware law which rcquircs proposal for

Amendment to the .Anicles to be lirsi acted on by the Board prior to submitting the matter for

vote by shareholders and ii that the Proposal as dra1ed would force early termination of the

eiablihed terms of existing Directors which is prohibited by law

In response as allowed pursuant to Rule l4a-8IXS we amended our Proposal to request

the Board to ac as necessary tosubmnit our proposal to the shareholders for vote and to

stipulate and clarit that the terms of existing directors would not be shortened by change from

classified three-year teims to one-year terms because the change would apply only to directors

newly elected or re-elected at the 2012 annual meeting after the adoption of the proposed

Page of



RTIX Shareholder Committee Response to No-Action Request continiicd

Resolution These Proposal amendments were in accord with Rule l4a-8IXS and are not

disputed as such in the Companys current letter

The o-Action Request nov claims such action is not enough stating -- witile the Revised

Proposal may seek to cure certain defects described in the No-Action Request the Revised

Proposal continues to be in violation of Rule 4a-S for the other reasons set forth in the No
Action Request

An analysis oldie reasons Set forth in sections II III IV and of the December 20th letter

and our response to each of the claims follows

IL Basis for eaclusion

The No Action Request statements are summarized as follows The Proposal may be

excluded from the 2012 Proxy pursuant to

Rule 14n-Si the Proposal purporting to prevent elected directors from

completing full terms for which they were duly elected would cause Company to

violate state law

ii Rule 14a-SiX6 the Company and the Board lack the power or authority to

implement the proposal

liiiRule l4a-S1XS by seeking to have all Directors stand for election annually

starting in 2012 would remove Directors before there tenu as ended

Delaware General Corporation Law regarding amendments to the certificate of

incorporation which does not permit unilateral stockholder action to amend the

Certificate of Incorporation of Delaware corporation The Company believes that the

Proposal cannot be accomplished under Delaware law without action by the Board

which is beyond the scope or plain meaning of the Proposal

Our reply is Objections under Claims and iii have been rectilied in our Amended

lruposal and Claim ii is incorrect

Claim We have cinrifled the proposal to specify thai the Amendment would not

terminate existing three-year terms but would apply only to currant Directors whose

terms have ended and who are re-elected or to newly elected Director

Claim iilhis is not correct The Board does have the power and authority to implement

shareholder consideration of the proposal and the Company i.e the Corporation

Shareholders does have the authority to amend Lhe Certificate of Incorporation

Claim iiiWe have not sought to by-pass the Board We have in accordance with the

Statutes requested the Board to take the actions necessary to present the Proposal to

the shareholders

In sUmmery the Amended Proposal addresses the points of concern and as amended

ecplicitly complies with Delaware law

Ill The.Proposnl may be eseluded because its implementation would cause the Company

to violate Delaware Law
In this Paragraph again citing Rule l4a-SiX2 the No-Action Request covers in greater

detail but only to the saute end the sante objections noted above regarding early term

tenninations
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RTIX Shareholder Committee Rcsponsc to No-Action Request cominucd

Our reply is as above these objections have been rectified and therefore implementation of the

Amendments wàuld not cause violation Delaware Law

IV The Proposal may be excluded because the Company lacks the power or authority to

implement the ProposaL
This Paragraph

of iheNo Action Request again citing Rule 4a-SiXb covers the same

objection given regarding Rule l4a-8i2 but refines it to state that it would cause

violation of State Law because and quote from the Request

it is beyond the power of the Board to achieve what the proposal purports to require the

Board to do fi .annual terms reduce board number. .be effective in 2012.

Then it further states Because the Compaiiy lacks the power or authoriiy to implement tlu

Proposal the Proposal is excludable under Rule 4a-Si

Our reply once again is that the Amended Proposal does not seek to eliminate terms of

existing Directors and it would not immediately decrease the size of the Board to seven It

would do so only when and as the existing terms expire or become vacant

Example Currently there are elght directors with term status as follows

Term Ending 201 Ternt Ending 2013 Term Ending 2014

seat open for election seat not open for election seat not open for election

three Directors three Directors two Directors

Thus if the Amended Proposal is in its rightful place as Agenda Iteni and It is approved by

majority of the shareholders then the Board sizc is immediately reduced to seven members and

one Board position
is eliminated leaving two to be elected and die other five directors are not

up for current election because they have extended terms Further lithe Proxy Statement lists

three nominees for the current year then the two nominees with the largest number of votes will

be elected as Directorifor the ensuing year That will be in compliance with Delaware Law..

In such case this action is in full compliance with Delaware Law Ii provides gradual

transition from three-year staggered terms to annual terms for the full Board

Further in reply to the statements that it is beyond the power oldie l3oard to achieve what the

proposal purports to require ii to doW and that the Company lacks the power or

authority we submit that these constitute misstatements of our request
and of the law

Please note the following lacts

We have not proposed that the Board act io amend the Certificate We know they do not

have that power Ve do however request that the Board exercise their power

responsibility and authority to take the steps necessary to submit thc Proposal for

shareholder consideration and vote at the 2012 Annual Meeting

Contrary to statements contained in the December 20 2011 letter the Company clearly

and absolutely does have the power and authority to amend the Company Certificate

Delaware General Corporate Law DGCL Section 242 specifically provides that

authority to shareholders

01 coursc management does not have that power or authority but they are not the

Company they represent and act on behalf of the Company Management has the
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RTIX Sharchoklcr Cummittee Response to No-Action Request icontinucdi

duty and responsibility to prepare and send the proxy inlbrmation to shareholders as

required by law

Likewise as stated above the Board is not the Company and the Board does not

have the power or authority to amend the Articles They do have power and

responsibility to act

As Attorney Nimitz slates in the last paragraph on Page of the Response

Section 242b of the DCCL provides in part that amendment .. shall be

made and effected in the foflowirag manner its board of directors shall adopt

resolution setting forth the amendment proposed deciming its advisability and

directing that the amendment proposed be considered at the next annual meeting of üi

stockholders

Thus Section 242 01 the Delaware General Corporate Law specilicaiLly authorizes and directs

the Board to present resolution to the shareholders and then it is up to the shareholders to votç

lix adoption of or to decline the Amendment Proposal The parties with the power to act are first

the Board and then the shareholders and in that sequence the Company by vote of its

shareholders has full power to implement the Proposal

The Proposal may be excluded because ii fulls into one of the enumerated exclusions

under Rule l4a4iX$
The No-Action Request regarding Rule 14a-SiXS stales shareholder proposal may be

excluded under Rule 14a-SiXS if among other things it would remove director from office

beibre his or her term expired

Our Reply is as stated above the Amended Proposal does not remove any Director from Oflice

bofore his or her tenn expires

Chvc.ccwN

Webdieve that our Amended Propàsal fully complies with the Delaware Statutes and is

worthy of consideration by the shareholders To that end and as last reply statement we wish to

draw your attention to the wording of Section 242 of the Delaware law as noted above which

reads as follows

Every amendment authorized by subsection of this section shall be made and ciTheted

in the following manner

If the corporation has capital stock its board of directors shall adopt resolution setting

forth the amendment proposed declaring its advisability and either calling special

meeting of the stockholders entitled to vote in respect thereof for the consideration of such

amendment or directing that the amendment proposed be considered at the next annual

meeting of the stockholders The notice shall set forth such amendment in lull or

brief summary of the changes to be effected thereby At the meeting rote of the

stockholders entitled to vote thereon shall be taken for and against the proposed

amendment If majority of the outstanding stock emitted to vote thereon... has been

voted in favor of the amendment certificate setting forth the amendment and certifying

that such amendment has been duly adopted in accordance with this section shall be

executed acknowledged arid tiled and shall become effective in accordance with 103 of

this tide

Pngc4or5



RTIX Shareholder Committee Response to No-Action Request continued

Therefore our reply to the Companys request is this Note that the Delaware Law says Its

board of directors Lernplaxix adikd adopt resolution ..1 Under the law shaIr when

used in the 3rd person as above is not permissive it is mandatory and it then follows that if th

Board fails to submit the Proposal for vote such inaction byihe Direciorslwould be in direct

inlation oluoverninu law

it is the concern of the Shareholders Commitiec that the management and their attorneys are

more focused on blocking any shareholder irnervention in the afTaits of the Company regardless

of merit then they are on embracing meaningful dialogue

We herewith request dial the Companys No-Action Request to omit the Amended Proposal

from the 2012 Proxy Statement be denied

Respcctfully

FlroyG Roolke

CC Attorney Warren Nimetz

RTI Biologics Directors

Thomas Rose Corporate Secrctaiy
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RTiX rehói4e c.iuee

SH4TX15O92.3O8
Phonç 90349243537 .eMtSIISMA 0MB Memorandum M-07-16

January 11 2012

ViaE-MML

US. secuiigeomission
IiyisionaftpiTmance
Office of Chief el

10OFStreeE
WashmnfàæD 20M9

E.Bic-jpttion to Omit harhoderPmpcsai.ófElxoy
WofthekTlx Shae1iIdCs eOminittee

Ladies and aen
ThS1çfl mt29etter dated January.4 202 the No-Action

Request on brebalfoLRfl Biologics Inc the Cothpany or MRTIX xequesnn that the staff

of the Dvisin of corporation 1inanoe the Staff of the Secunties and Exchange Commission

the Commission confltm that it will not recommend enfbrcementachn to the Commission if

the Companyudestherofeenced preposal submitted by the RTIX 1arehold Ctntnttec

the os.cflb ifof thesh drs

The eQf this p1YS tOPresen.t.toYUr ftiCe the rnass whyOuAndedPflpQSal

or Revised Proposal hou1cLbe inaluded in the RTIX 2012 proxy sementinecorlarice
with the provrswna of Rule 14a-8 and accoitlance with De1awai law end to requet that

the Compan cfl.Retpz ºS bedenied by the Connthssign

BAcwkUu rner.Q1 we submitted request to the Cc
..pafly fcrxt

inclusion of areJuton seekinAto dec1assttt staggered threeyear board tenns and to limit the

maximum 01 theRflX Board sey in rnnriber and proposing that Uch thaIgehall

beeffeedve as The2Oi24iiual shareholder neeting the Proposa

On Deceii 1r2 tJ... Nimetzs submitted NoActicm qies
asking foa no.agtiou letter firihe mtCnded rcflis1 of uur Proposal dtrn in varrob paagraph

that theProponal tailed tocomp1y with Delaware law winch requires proposal for

Amendmedt tr the Ariides tO lW first acted on by the Board prior to subnuffing the matter for

vote by shareboldets andb that theProposal as drafted would force earLytenninanon ofthe

established term edslin ireclors whidi is nbited by law

In
reapo afloyçd puuant to Rjle 1.4a-8iXS we amended oirpqsa1aiorequest

the Board to act neceasary to submit our proposal to the shareholders for vOte and k.b

stipulate and clanfy thatthetemis deislzngdirectors would not be shortened by change fiem

classified thee-reartenns toone-ear terms because the change would apply only to dupctors

newly elected or tded at the 2012 annu1 meeting after he.cLoptinoftheproposed
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amdcrmftticResp eset Ne-AcUon RaueSt ódtuiued

ksluton posal amidmen .e.iaccordwithRul l4a-8Xida.no
4tScithI Cp...t1cnr

TheoActo. Bequest nw c..ainissucb Ction IS nOt 4noUab Staiing vh1ethŁ.4e4

PtOpo1 seek to4ur ceitain detbcts destbed the 1o-Action Request the Revised

Proposal ttrtitWestO be in violation ofRule 14a-$ for the other reasonsset forth in the No

An ana1ysis of the reason set Thilli in sCctinsll ffl aüdY of theDeeem bZOJtt
aidto ietheÆbhofthe claims folks

IL Basifor

Th4oAohRequesr statenlenis are summarized as.fôllowsz ThePropesal may be

excluded from the2Gl Proxy pursuant to

Ride 148%j2 the Proposal purporting to prevent elected directcss from

cenipletlqgfbll terms for winch they were duly elected would cause Company to

violte sthte taw
ii Rule 14a-8i6 the Company and the Board lacl the power or authority to

ipIeineiPbc proposal

byseeldngto have all Directorastand for eleti ammally

atananpn 2OI would remove Dlrecmra liefore there term as ended

Delaware Genesal Corporation Law regard1it amendments te thecertiticate of

ntcolpomttcsi
which does not permitunflateral stqckholder action to amend the

Certificate QIncorporation of Delawaie Corporation The Company believes that the

Preposal Cinnot be accomph shed under Dclware law withont act by the Board

wbl beyond The scope or plain meaninePrcpoaI

wrepiyishjectionsunderClaimsiandiii haveh.een.lfie4biourAlnended

Proposal adCi is incorrect

Claim We have lanfied the proposal to-specify diat the Amendment would not

teammate eicsstmg three-year terms but would apply Qnly current Diretors whose

teS heeæded and who are reelticted anAw1ye1ectedikectca

C1ai Thfris not correct The Board does have the power and authonty implement

shareholder consideration of the proposal and the Coftpny i.e the Corporation

Shaftholdei does have the authority to amend the Certileate oIlncorpiiration

Claim We have notsought to by-pass the Board Wehay in aceordànce with the

Statutes requested the Board to take the ac1ot necesseiy tQ present the Pmposal to

the sharehodevs

In sumrneiy the Amended Proposal addresses the points of concern and as amended

cpliC11Iy complieaiwithDelaware law

qfl The WoposaI rnar be excluded because itS Implenieritatlon would causetbe Company

Jw
hi this Pgraph again citing Rule 14a-8iX2 the 14o-Action Pequeat covers in greater

detail but only to The same end the same objections noted above regarding early term

tejirin4tion
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No-ActidnRci.coounued

Our reply isas thesobJeedons.hare been rectilied

Anienciments woplcthot cause violfltion Delaware Law

Proposal becausethe cornpanyiad th poweror authority tO

mipiciflent the JrroposaL

This Parrapb otbeNo Action Request again canug Rule l4a-S6covers the same

obJectpn gwen regardifig Rule 14-8i2 but refines it to State that it wutd cause

and IquQtetom R.iuest

itis beyond the power of the Bpard to auhieve what the proposal puiports ruirethe

Board tódo tetnis reduce board tiumber .be ifl20JZ
Then itfinther stales Bemuse the Company lacks the power or authority to implement the

Pçç gPrp is 1tidbIe under Rule 14a.86

Qpy aginis.thg theAm ended Proposa does teek ÔIinUn ate tSof

bSbng DueCtorS aird would nOt immediately decrease the size of the Board to Seven. It

would doso when and.as the existlngtc ecpire or become vacant

Example Currently there are eight directors with tern status as fqllows

TermuEnding 2012 Tenu Ending 2013 TerzflEodutg2O14

seat not open for election rej
Drcors tree t$irectoze

hs.it4edPosa1is irighthil place as Menda Item .and.itis approved by

amajori1y of the shazeholders then the Board size is immediately reduced to seven nembers and

one Board position is einlnated leavmg two to be elected and the other five dtrectcs are not

iiptor irrent clectipn because they have extended temis Further.if the rçucy Statement lists

three nomineeS for the ctirrent year then the two nominees with the
largest

number oIvOtes will

beetected.as Directors for theensuingyear That wiil.be.in corn liance

In such case this action is in Mi compliance with DelawareLaw It provides gredual

triuonc..tbrec-year .mtaggeted.temusto annuàl.temsorthe.fjH..Boà

Fwtber.in.ieply to the statemanis thatit is beyond the power rtthe Bor4 to.achieve what the

pzçposal purpGts to reqwre it to do and that the Company lacksthe power or

authorky We submit that these constitute misstatements of our requestand of the law

.Reaseaotethe foiowinz
WehvciotprDpbSe1 that the Board act to amend the Certificate We know they do not

haye that power We do however request that the Beau exercise theW power

responsibility and autlioiity to take the steps necessary to submit the Pmposal fbr

hartholder constdeion and vote at the 2O.1 Annual Meetirg

COflti.a to SlBtetherdscontamfled in the December 2.O2Oi1 1ettev.theompan clearly

and absolutely does have the power and authority to amend the Company Certificate

Delawere Corporate Law DGCL So ititi242 spflcaIIy pitMdes that

ithoity to.shareholders

Of course management does not have that power or authorny but they Sre not the

Company they representand act on behalf of the Compafly Management has the
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Rnx-a4cromffitted Resonto No-A g.àchtinücd

durponslbitity repareandsand iFt on chldraas
qpne4bylkw

Likewise as stated above the Boardi notthe Company and the Board 4oes not

have thepower or authority Co amend the Articles They do have power nd
responibllity toaet

As Attorney Nimi thelast paragraph on Page pons
Section 242b Of the DCCL provides in part thai eveiy ameiidntent. shall be

made and eected in the tolloving manner its hoard of dirtoisshafl adopt

resolution settmgfortit the amendment proposed declanng its advisability and

directing that the amendmentpropoed be considered arihenext annual me lngoE the

stocitholders

Thus Section 242 of the DelawareGencral Ccorate Law.specicaHy authorizes and directs

the Board to present resolution to theshareholders and then it isup to thshareholders to vote

raeptonof or to decline the Afliendment Propos The part en wlththepower to ant.are first

the Board and then the shamholders and in that sequence the Company by vote this

haehldeES has full powertoiiplemeat theProposal

I.e Proposal may be exdUded because it falls intO ontOfth enumerated eaduslons

under Rule 14a-8l8.
The No-Action Request regardln RuJe 4a-8iX8 states sJareholder proposal may be

.exoltided.under Rule 14a-8iX8if arnCn other things it would removea .directtir from office

bet bra his or her term expbed

Oqr Repi is as stated above the Amended Proposal doesnpt.r Oove any Dirccórftorn.OfficØ

before his or her term expires

WebClieve that our Anaendedroposatfu1Iy nompliesith tbeDelaware Statutes and is

worthy cit consideration by the sharaboliclers that end and as last reply statement we wish to

draw your attention to the wording otSectuin 242 of the Delawate law as noted above Which

reads asthhlows

brEvery amendment authorized by subsection of this section shall be made and effected

in the following mannec

lithe corporation has capital stock itS Joard of directorS Shall adopt resolution setting

the amendment propos declaiing its ability and either cSflIng special

meeting of the stocichoWers entitled to vote in respect thereof thi the cpnsideraflon of such

amendment or dircctmgthat theamendinent proposed beconsidered at the next annual

meeting of the stockholders The notice shall set forth such amendment in full ora

bief summary of the changes to be effected thereby Atthemeeting vote of the

stockholders entitled.to vOte theteinshall bethkenfrand against theproposed

amendment If majonty oftheoutstandug stock entitled to vote thereon has been

Voted rn favor of the amendment cetticate setting orth the amendment and certifying

that such amendment has been duty adopted in accordance with this section shall be

-executed acknowledged and flied and shall become effetit ye in accordance with lG3 of

tide
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foie.ourrep toihCompauyszequeat is this Note th eIeawarcLaw says 1ts

boait of ditectors WepjphsL added adopt resohthoit Thider the 1aw shill when

used ill the3rd persooas notprnàIvitismandatory andit then J1ow that iflhe

Boani fails fesubmt JietopoI ote such Lnactun by thDirectors would be in dxtet

iio1aiion ufgoiertiingJaW

It isthe h.d.eomnlittee .thet.The ag dhràttomerS are

moie focused on blocldng any shatdskier rntervention in the aftau or the Company iegartlless

otineri then ey mi.g üeaiihgfiuI

We herewithrequt that 4h pans Request tomtt the

from the 2012 ProXy SdeŁ

Etroy G.R1kc

CC Attorney Warten

RTI BiPrect
Thomas Rose CorpoteStiretary

Rage 50f5



FULBRIGHT WarrenJ.Nunetz

JaworskiLL2

666 Fifth Averne 31st Floor New York Now York 10103-3198

MetlicIbrIgkcosi Dfrecs 2123183384 Mab 212318 3k1O FacLwik 212 318 3OO

January42012

VIA E-MAIL

U.S Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100F Street N.E

Washington D.C 20549

Re Ru Biologics lnc.Intention to Omit Shareholder Proposal of

Elroy Rodilce on Behalf of the RTDC Shareholders Committee

Ladies and Gentlemen

Reference is made to our letter dated December 20 2011 the No-Action Request on bebaif

of RTI Biologics Inc the Company in which we requested that the staff of the Division of

Corporation Finance the fl of the Securities and Exchange Commission the

Commission confirm that it will not recommend enforcement action to the Commission if the

Company excludes the referenced shareholder proposal the Proposal submitted by Elmy

Roelke on behalf of the RTIX Shareholders Committee the Prononent from its proxy

statement and fonn of proxy to be distributed.to the Companys stockholders in connection with

its 2012 annual meeting of stockholders the 2012 Proxy Materials For the convenience of

the Staff copy of the No-Action Request enclosing the Proposal is attached as Exhibit Ito this

letter

This letter supplements the No-Action Request following submission by the Proponent to the

Commission via c-mail on December 28 2011 attaching letter dated December 27 2011 the

Response Letter and revised Proposal the Revised Proposal copy of the Response

Letter enclosing the Revised Proposal is attached as Exhibit II to this letter

The Company has reviewed the Response Letter and Revised ProposaL The Company believes

that while the Revised Proposal may seek to cUte certain defects described in the No-Action

Request including the removal of some of the Companys directors from office before his or her

term has expired the Revised Proposal continues to be in violation of Rule 14a-8 for the other

reasons set forth in the No-Action Request Accordingly we respectfully reaffirm our request on

behalf of the Company that the Staff confirm that it would not recommend enforcement action if

the Company omits the Proposal from its 2012 Proxy Materials for the other reasons set forth in

ihe No-Action Request

50414850.3
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U.S Securities and Exchange Commission

January4 2012

Page

If you have any questions or require any further infomiation please contact the und rsigned at

wnimet4fiilbsigbtcom or by telephone at 212 318-3384 Ifthe Staff is unable to concur with

the Companys conclusions without additional information or discussions the Company

respecflblly requests the opportunity to confer with members of the Staff prior to the issuance of

any writien response to this letter

Very trul yours

Warren Nimetz

WJN
Enclosures

cc Elroy Roelke

RTIX Shareholders Committee

504M4850.3
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FULBRIGHT
Jaworski L.L.2 Psr

PIfth Annie 31st Pler F4uw York Nsw Vii II3-31ea

wuum44àviiectw De 21231$ 34Miki2S23ISJXO FecsIi212 3183400

Dcccmbcr202011

VIA E-MAIL

Securities and Exchinge Commission

Division of Cospctaticn Finance

Office of Chief Counsel

lOOP Street N.E

Washington DC 20549

Re RTI Blologics bic.haention to Omit Shareholder Proposal of

Ehov Roçlkp on Behalf of the MIX Shareholders Committee

Ladies and Gentlemen

Otr cLient RTJ Biologic Inc the pa has received shareholder proposal the

Prgpuatj from Elroy Roclke on behalf of the MIX Shareholders Committee the

Proponent for inclusion in the proxy statement and form of
proxy to be distributed to the

Companys stochhoiders in connectio with its 2012 annual meeting o.f stockholders the 2Q1Z
Proxy Materials On behalf of car clIcnt wa hereby nolit the Securities and Exchange

Commission the mission of the Companys intention to exclude the Propotal from its

2012 Proxy Materials foe the reasons set firth below The Company respectfully requests ihat

the staff of the Division ofCcqxlratlcn Finance of the Commission the confirm thai it

will nor recommend any enforcement action to the Commission If the Company excludes the

Proposal from its 2012 Proxy Materials

Pursuant to Staff Legal Bulletin No l4D CP Shareholder Proposals $ovember 7200
512 l4D question on behalf of the Company the undersigned hereby submits this 3tlec

which attaches the Proposal and includes an explanation of the several individual bases on which

the Company believes It may exclude the Proposal to the Commission via e-mail to

shareholderproposslssec.gov and in lieu of providing six additional copies of this letter

pursuant to Rule 14a4j under the Securities Exchange Act of 1934 as amended the

Exc1saneeAct hi addition in accordance with Rule 14a-8J copy of this submismon is

being eusniled and mailed simultaneously to the Proponent informing the Proponent of the

Companys intention to exclude the Proposal from the 2012 Proxy Materials

The Company will promptly forward to the Proponent any response from the Staff to this no-

action request that the Staff transmits by emil or fax to the Company only Rutc 14a$k and

Section of SL 14D provide that shareholder proponents are required to scud companies

5O4O473.3
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Secunime and Exchange Commission

December 2O 201
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copy 0m no1.ondence that lbs shareholder proponent elects to subunit to the Commission

or the Staff Accordingly we are taking this oppcslwiky to remind the 1ecpogent that If the

Proponent submits conespondence to the Commission or the Staff with respect to the Proposal

copy of that correspondence shotdd ccncwrently be thmisbed to the underszged on behalf of the

Com
The Company intends to tile its definitive 2012 Proxy Materials with the Commission on or

about March 16 2012 AccordIngly pursuant so Rule 14a4J this letter Is being submitted to

ibe Conunluien not later than 80 calendar days before the Company Intends to file Its 2012

PrcqMateth

Background

The Proposal reads as follows copy of the letter dated Novcmbcr 302011 settIng forth the

Proposal is attached as Exhibit to this letter

To

AMthD AZTIcLS

OFI1W

RTL BloLoosc$ It
AMENDEDAND RESTATED CERTInCATEOr INCOREOkATON

Resolved in order to have mote efficient Board of Directors sad to obtain qnicker tespometo the goals

and requirements of die stockholders for profitable business enterprise she provisions relative to the

Board of Directors stated and identified in the Amended end Resisted Certificate of lacoeporadon as

HSeveath ClassIficatIon of Board of Directors with no limits on the ewuber of Directors and

establishing year ismat thcre04 are herewith revoked In their entirety and arc replaced and eupareded

by the rolkiwing pwovmons

$.veethe Board of Directors The business and affairs ofibeCorpountlon shall be

managed by and irnder the direction of Board ciDirectors duty elected by the

stockholders which Board shaH exercise all the powers of the Corporation excepi as such

are by Law the Certificate of Incorporation or lbs Bylaws ofihe Corporation conferred

icon or reserved to the stockholders of the Corporation The number of Directors1

election thereof lemis of office and authority to adopt sad amend the Bylaws shall bess

followr

Nuinbes The number of directors of the Corporation commencing with the annual

stockholder meeting In the year 2012 thall be seven Such number of directors may

be decreased at increased from timero tine as provided bitbe Bylswsso Longasrhe

number of directors shall not be Ices than fiveS nor more than seven and no

decrease shall have the effect of shortening the termof any Incumbent director elected by

the stockholders
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0b Each dheetcr shell be elected at the atusl meethigof

stockholders to seswÆ qua-year termcÆdlagoo the daze of she uaxuwmal meeting of

stockholders follewiag the date at which the director was elected and until his or her

successor is elected and quilt led or veil his or her death msirieneor resignation

V.mal.oAyy .ttkBoardoDkec$orimay beflfledbyamrhyof

the remalningdhectore shun in office although less tiate quorum or by sole remaining

director The term of any dhec selected by the Board of Db.cluu so fill vacancy

shall expire at the aen asoddiolders meeting at which directors are elected

BrTh Board of Directors shall have th power to adopt amend or repeal the

Bylaws of the ccspcradon provided the stodcliolders shalt also have She power to .dep

emend or repeal she Bylews of the corporation and the Board of Directors may not repeal

or amend any Bylaw provision that the stockholders have expressly enacted without

ratification by the stockholders No Bylaw hereafter legally adopted amended altered or

repealed theE invalidate any prior act of the deeclors or officers of the Corporation thiS

would have been valid if such Bylaw had not been adopted amended ahered cc

repealed.0

Pursuant to Article Seventh of the Companys Amended and Restated Certificate of

Incorporation the lspa1
and ii Section 3.02 of the Companys Amended and Restated

Bylaws the Byjg the Companys board of directors the is currently divided

into three classes One class odirectoca is elected at each axusual meeting ofsiockholdessoflhe

Company AnnuaI Meeting Each director is elected at an Annual Meeting for three-year

termso 4hold office imlil the annual meeting for the year In which his ocher term expires

Three directors elected at the 2010 Annual Meeting arc currently serving terms that will expire at

the 2013 Annual Meeting while two directors elected at the 2011 Munral Meeting arc currently

serving terms that will expire at the 2014 Annusl Meeting At the upcoming 2012 Animal

Meeting stockholders of the Company will be asked to elect three directors to serve terms that

will expire as the 201$ Annual Meeting

Bases for ezeinslen

The Company respeciflully requests that the Staff concur in its view that the Proposal may be

excluded from the 2012 Proxy Materials pursuant to

Rnle l4a4iY21 By purpcrtisg.to amend the Charter so prevent elected

directors from completing the foil terms for which they were duly elected the

implernensadon of the Proposal would if Implemented cause the Company to

The Chancr filed Eshlbk 3.1 so keCarreas Repois on Form 1-K riled February 29 2001

The Bylaws ore filed as ExhibI to hi Cuercer Reponcn Form 84 filed Augua 42008
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violate state law ii SInce Proposal purports to be en amendment to the

Charter and is presented as blndingesoludoo fbr approval at the 2012

Annual Meeting It Is subject to Section 242 of the Delaware General

Corporation Law the DOCL regarding amendments to the certificate of

incorporation wtidt does cot permit unilateral stockholder action to amend

the csrtificte of incorporation of Delaware corporation The Company

believes that lb Proposal cannot be accomplished under Delaware law

witho action by the Board which beyond the scope or plain meaning of

theProposaL

Rule 14n-SmEThe Company and the Board lack the power or authority to

lmplewentthcPiupoeaL

Rote l4a-8iilTl.By seeking to have all directors stand for elections annuaily

commeacing with the 2012 Annual Meeting the Proposal in eftbct would

remove directors from office betbie their term his expired

IlL The Proposal may be excluded because Its Implemantallon would cause the

Company so violate Delaware law

sharebOider proposal may be excluded under Rule 14a-8lC2 If inpiernentation of the

proposal would cause company to to violate any stale federal or foreign law in which it is

subject The Company is incorporated wider the laws of the State olDelaware Section 141d
of the DOCL states that

The directors of any corporation organized under this chapter may by the

ciflcaioioconorbybyInwObylaWdOptedbyaVOte
of the siockholders be divided into 12 cr3 dasses the term olIIcc of those of

the first class to expire at the first annual meeting held after such daftlcation

becomes effective of the second class year thereafter of the third class years

thereafter and at each annual election held after such classification becomes

effective rectaii shall be chosen for aJkNSirm as the case may be to succeed

those usose tcvm5 expire emphasis added

SectIon 141k of the DGCI states in relevant part

kAny director or the entire board odlrcctors may be removed with or without

cause by the holders of mrnyof she shares then entitled to vote at an election

of directors .xcepfasfollows

Unless the certificate of incOrpOTatIO otherwise provides In 1e case of

co.poredon whose boird is dassfle as provided in subsection of this

section stockhold.irs may effect such rensovel e4Jbr cwosc emphasis added
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This principle that directors scrvbig an classified boarde may not be removed from their office

by stockholders without cause also well cstlblisbcd In Delaware ease law See e.g

hsliufrmn of NoN 4mer bar Chandkr 534 Aid 257 Del 1987 In addition it is

firmly established in Delaware law tiat directocs may act be removed from th ofJlcc by other

directors See e.g Dillon us 8.s 326 Siçp 1214 Dcl afid 453 F.2d 876 3d Cir

1970

It Is well settled Delaware law that directors on classified boards serve fldl three-year terms

Fifty years ago in amntIol Rnurjzius re AWoao$o eeI Prothict Inc.3 chancellor Senz

concluded Clearly tim Ikil term virualired by the statute Is period of three yearsnot up to

iluce years This was rcccndy affirmed by the Delaware Siwcme Court in the case ofdlrgr

Inc dir ivthict ond asemicdi Inc.5 In which the Court struck down bylaw that

purported to shorten the terms of sitting directors elected to three-year teams The opinion of

Justice Ridgely unanimously spoited by eli of the Justices concluded It the January ByLaw

In question serves to flndhate the plan and purpose behind the provlnipn forAIrgassI staggered

terms and it Is Incouspetible with the pertinent language of the statute and the Charter

Accordingly the January Bylaw is invalid not only because ft itnpemiissibly shortens the

directors three.year staggered terms an provided by ArticleS Section of the Airgas Charter

but also because it amounted to defaclo removal without cause of those directors..

As noted above Article SevCnth of the Charter along with Section 3.02 of the Bylaws and

Section 141d of the DCCL provides that the Board shall have three classes with each director

4tleced for dune-year term to hold office until the ammal meeting for the year in which his

or her term cxp One need look no foriber than the text of the Proposal Itself to understand

how miplememailce of the Proposal would directly conflict with Delaware law by preventing

previously elected directors from serving out their foil terms The Proposal purports 10 lix die

size of the Board at scvCn mcmbas commencing with the anXüal stockholder meeting in the

year 2012 with each director to be elected to serve one-year term However there is no way

his result can be achieved without shortening the terms of directors duly elected to three-year

terms which is not pennined under Delaware law

In addition the Proposal calls for unilateral stockholder action to amend the Charter to eliminate

the classification of directors of the Company and induce the maximum umbcr of directors

serving on the Board to seven Since the Proposal purports to be an amendment to the Charter it

is subject to Section 242 of the DCCL regarding amendments to certificate of incorporation

SectIon 242b of the DCCL provides In pars that evcry amendment .. shall be made and

effected in the following meimer .. Its board of directors shall adopt resolution setting forth

the amendment prçposcd declaring its advisability .. and directing that the amendment

I39A2d2UDeLCh 1960

ki.I 290-791

5C.A No 3517 Dd Sdp Ci Nov 232030

411et23
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proposed be considered at the next annual meeting of the etockholdcrs The Board has not

adopted resoluhon setting hilt the Proposal declared ItsadvisabOhty and directed chat the

Proposal be considered at the 2012 Annual Meeting

This kiter also serves an the opinion of Fuibright lawoiski LLP that for the reasons

provided herein the finpiementathin of the Proposal would cause violation of Delaware law

Since the Proposal if intpIienCcd would came tire Company to violate Delaware law the

Proposal is encludable under Rule l4a-80

IV The Proposal aiay be exeladed because the Company lacks the power or aithosity

to haphoteat lbPr.po.aL

shareholder proposal may be excluded under Rule 14a.8l6 If lie company would lack the

power or authority to implement the proposal As the Staff has held on mmierous Occasions

Ride 14.406 applies to shareholder proposal that If adopted by the companys

stocidioldeis would cause the cosupsi to violate applicable state law See e.g Bail Coop

Jan 25 2010 Scherhog.PIoegh Corp Mar 27 2008 Noble Coop Jan 192007 SBC

CommunkaknrJnc Jan.11 2004 and Xerox Coop Feb 23 2004 Asdiscussedsbovcj ills

beyond the power of the Board to achieve what the Proposal purporte to require it to do

have edt directon stand for elections .iwlly and reduce the maximum manber of directors

serving on the Boned to sev.eu all commencing no later than the 2012 Annual Meeting Because

the Company lacks the power or authority to JInpicuwnI the Proposal the Proposal Is also

excludable under Rule l4a-806

The Proposal may be excluded because II falls Into one of the emuncrated exciusiols

under Ride I4a4QX8

shareholder proposal may be excluded under Rule 14a-$JXS among other things ft would

remove director from office before his or her tenu expired The predecessor to Rule 14-

8IXS provided that proposal could be omitted front proxy materials if the proposal relatcs to

nomination or an electiOn tim inembetabip on the companys board of directors or analogous

governing body cc procedure for such ncrninaiion or election In the Commissions final rule

FacIliadng Shareholder Director Nombiutlons Exchange Act Release No 33-9136 Aug 25

20l0 the Commission Indicated that the text of Rule 14a4IXS was amended in order to codIt

ptior Staff ao.aciion letters and interpretations with respect to the types of proposals that would

continue to be excludable pursuant to Rule 14.41X8 For Instance ft has been long-standing

position of the Staff that proposals which have the purpose or that could have the cftbct of

prematurely removing directoT fiom office before his or her term expired are excludable See

e.g Royal Caribbean Cruises Lid Mar 92009 Dollar 7ees Stores Inc Mar 2008 Eilb

Regal Compair Mar 32008 Peabody Energy Corporation Mar 2005 FlntEnegy

Corp Mar 172003 Sears Roebuck and Co Feb 17 1989 and American Informalion

Technologies Corp Dee 13 1985
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In this case the Prepóssl is sedtiug to have all directors stand for eMotions iisn1ly

commincing no J$sr than the 2012 Avnn1 Meeth As described Insume detail above this

would fleeassarly mean thu tome of the Companysdirectors wculd beffect be removed fiom

office before his or her term expired As result the PicpOa1 is excludable under Rule 14a-

83X$aswozl

CONCLUSION

F0T the foregoing measons the Company respectfclly requests that the Staftcouflrmn dm1 It would

not recommend enforcement action if the company cmlii the Proposal from he 2012 Prosy

If you have any questions or require any flurther information picas contact the undersigned at

wnimctz@1Wbcightcc.n or by telephone at 212 318-33ll4 lithe Staff is unable to coocir with

the Companys clusicur without aiklhloanl information or discussions the Company

iespecfimUy requests she appodmity to confer with members of the Staff prior to the Iuuancc

any written response to this kiter

Vemy indy yours

Warren Nimetz

WiN
Endceurce

cc Elroy Roelke

RTIX Shareholders Càmmittee

.U473
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RTIX SHAREHOLDERS COMMITTEE
/0 Eutov RoWw Et.

100 Cou.nis DIUVE

S1IERMAw TX 75092-3908

Phone 903-892-3587 eNIaMA OMB Memorandum MO716

December27 201
Mr Thomas It Rosc

Vice President and Corporate Socretazy

RI UioIotjic Inc

1621 RcscarehCirck

Alachua Fl 3625

Rc Shareholder Request for Proxy Staicmcnt Inclusion of Proposal icr Sharcholdcr Vote

at 202 Annual Shaeholdcrs Meeting

Dear Sir

am again writing to you on beltalfoithe RTIX Shareholdcrs Committee of which am
member and also on my own behalf as duo holder of 13.000 shares of RTI Biologics Common Stock

gO.000 directly in my name

In accordancc with the requirements of SEC Rule 4a-$ herewith rcqucst that the DirecLors take

the steps ncccssai such as required under laware Corporate Law to includc the proposed

Stockholders Rcsoluiion submitted bcre in thc Compan Proxy Statcmcni for the 202 Annual

Shareholders Meeting and on the Meeting Agendafor considcrdon and vote by the Sharcholders

lisis attached Stockholders Resolution is revision of the prior submit draft such current

proposal bcing revised to clearly comply with the requirements of law as detailed in the intent to 0mW
lcttcr submitted to the Securities and Exchange Commission by Auornov Warrcn .1 Nimctz on December

20th The revisions arc of the paragraph tided Election and Term and in accordance with

Dcawarc law provide for the continued service oicurrcnt Directors with vested three-year tcnns oLc
to abide within the limitation of 500 words have made few minor word trims and also deleted the last

sentence of Paragraph of my orginu1 submission lkcvcr except for such limit ould have

preferred retention in the proposed Amendment

you hare any questions regarding our request as submitted please advise rcgrc that my prior

request had procedural error and also failed to spccil the continuity of existing terms as was covered by

the inst phrase of Paragraph assure you that neither nor the Comm iltec has any intent to cause the

Company to violate or fail to conform to Delaware law or the requirements of tho Securities and

Exchange Comiuissioi

thank you for any assistance you may be able to provide to myself and to the Shareholders

Commiuice forthc inclusion of our Resolution in the 2010 Proxy Statement for considcration and action

be the Company shareholders

S.4t
ElrovCiR Ike

Attachments Revised Stockholders Rmohuiioti

CC RTI Biologics Dtrcciors

via Email Attorney Warrcn Nimet

via Email SEC Division olCorporate Finance



STOCKHOLDERS RESOLUTION

TO

AMEND ARTICLE

OF ThE

RTI BIoLoGics INC

AMENDED AND RESTATED CERTiFICATE OF INCORPORATION

Resolved in order to have more efficient Board of Directors and quicker response to the

stockhoders goals and requirements the provisions relative to the Board of Directors stated and

identified in the Amended and Ràtated Certificate of Incorporation as Seventh Classification

of Board of Directors with no limits on the number of Directors and establishing year terms

therefor are herewith revoked in their entirety and are replaced and superseded by the following

provisions

Seveuth Board of DirectOrs The business amid affairs of the Corporation shall be

managed by and under the direction of Board of Directors duly elected by the

stockholders which Board shall exercise all ihe powers of the Corporation except as such

are by Law the Certificate of Incorporation or the Bylaws of the Corporation conferred

upon or reserved to the stockholders of the Corporation The number of Directors election

thereof terms of office and authority to adopt and amend the Bylaws shall be as follows

Number The number of directors of the Corporation commencing with the annual

stockholder meeting in the year 2012 shall be seven Such number of directors may be

decreased or increased from time to time as provided in the Bylaws so long as the number

of directors shall.not be less than five nor more than seven and no decrease shall

have the effect of shortening the term of any incumbent director elected by the

stockholders

Election and Term Commencing herewith directors shall be elected at the

annual meeting of stockholders to serve one-year term ending on the date of the next

annual meeting of stockholders following the date at which the director was elected and

until his or her successor is elected and qualified or until his or her death retirement or

resignation provided however any currently serving director previously elected for

three
year term shall continue to serve the remaining time of their elected term unless such

person shall be removed for cause it being further provided that upon expiration of such

three year term any reelection shall be ftr one year term period

Vacancies Any vacancy on the Board of Directors may be filled by majority of

the remaining directors then in office although less than quorum or by sole remaining

director The term of any director selected by the Board of Directors to fill vacancy shall

expire at the next stockholders meeting at which directors are elected

Bylaws The Board of Directors shall have the power to adopt amend or repeal

the Bylaws of the corporation provided the stockholders shall also have the power to

adopt amend or repeal the Bylaws of the corporation and the Board of Directors may not

repeal or amend any Bylaw provision that the stockholders have expressly enacted without

ratification by the stockholders

Page of rElroyRoelke revOI/O4i



FULBRIGHT Warrenj.Niinetz

Jaworski LL.P Partner

Li

66 Thb AveRue 31st Floor New York New York 10103-3198

wniaez@flu1brigIw.coin Dira 212318 3384 Main 212 318 3000 Facsinik 217 318 3400

December 20 2011

VIA E-MAIL

Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100F StreetN.E

Washington DC 20549

Re Rh Biologics Inc.Intention to Omit Shareholder Proposal of

Elrov Roelke on Behalf of the RTIX Shareholders Committee

Lathes and Gentlemen

Our client Rh Biologics Inc the ComDanv has received shareholder proposal the

Proposal from Etroy Roelke on behalf of the RTIX Shareholders Committee the

Proponent for inclusion in the proxy statement and form of proxy to be distributed to the

Companys stockholders in connection with its 2012 annual meeting of stockholders the 2QJ
Proxy Materials On behalf of our client we hereby notif the Securities and Exchange

Commission the Commissionof the Companys intention to exclude the Proposal from its

2012 Proxy Materials for the reasons set forth below The Company respectfully requests that

the staff of the Division of Corporation Finance of the Commission the 3fi confirm that it

will not recommend any enforcement action to the Commission if the Company excludes the

Proposal from its 2012 Proxy Materials

Pursuant to Staff Legal Bulletin No 14D CF Shareholder Proposals November 2008

SLB_14D question on behalf of the Company the undersigned hereby submits this letter

which attaches the Proposal and includes an explanation of the several individual bases on which

the Company believes it may exclude the Proposal to the Commission via e-mail to

shareholderproposalssec.gov and in lieu of providing six additional copies of this letter

pursuant to Rule l4a-8j under the Securities Exchange Act of 1934 as amended the

ExchanRe Act In addition in accordance with Rule 14a-8j copy of this submission is

being emailed and mailed simultaneously to the Proponent informing the Proponent of the

Companys intention to exclude the Proposal from the 2012 Proxy Materials

The Company will promptly forward to the Proponent any response from the Staff to this no-

action request that the Staff transmits by email or fax to the Company only Rule 4a-8k and

Section of SLB 4D provide that shareholder proponents are required to send companies

3O47O47.3
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WAJNICH IEW YORK PIflSIURGH.SOUTIFThIE RIYAOH SAN ANTONIO ST LOUIS WAShINGTON DC

wirwJulbrighL corn



Securities and Exchange Commission

December20 2011

Page

copy of any correspondence that the shareholder proponent elects to submit to the Commission

or the Staff Accordingly we are taking this opportunity to remind the Proponent that if the

Proponent submits correspondence to the Commission or the Staff wIth respect to the Proposal

copy of that correspondence should concurrently be furnished to the undersigned on behalf of the

Company

The Company intends to file its definitive 2012 Proxy Materials with the Commission on or

about March 16 2012 Accordingly pursuant to Rule 14a-8j this letter is being submitted to

the Commission nor later than 80 calendar days before the Company intends to file its 2012

Proxy Materials

Background

The Proposal reads as follows copy of the letter dated November 30 2011 setting forth the

Proposal is attached as Exhibit to this letter

STOCKHOLDERS RESOLIYHON

TO

AMEND ARTICLE

ormc
RTI BIOLOGICS INC

AMENDED AND RESTATED CERTIFICATE OF INCORPORATION

Resolved in order to have more efficient Board of Directors and to obtain quicker response to the goals

and requirements of the stockholders for profitable business enterprise the provisions relative to the

Board of Directors staled and identified in the Amended and Restated Certificate of Incorporation as

Seventh Classification of Board of Directors with no limits on the number of Directors and

establishing year terms therefor are herewith revoked in their entirely and are replaced nd superseded

by the following provisions

Seventh Board of Directors The business and affairs of the Corporation shall be

managed by and under the direction of Board of Directors duly elected by the

stockholders which Board shall exercise all the powers of the Corporation except as such

are by Law the Certificate of Incorporation or the Bylaws of the Corporation conferred

upon or reserved to the stockholders of the Corporation The number of Directors

election thercof terms of office and authority to adopt and amend the Bylaws shall be as

follows

Number The number of directors of the Corporation commencing with the annual

stockholder meetIng in the year 2012 shall be seven Such number of directors may

be decreased or increased from time to time as provided in the Bylaws so long as the

number of directors shall not be less than five nor more than seven and no

decrease shall have the cf1ct of shortening the term of any incumbent director elected by

the stockholders
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Election and Term Each director shall be elected at the annual meeting of

stockholders to serve one-year term ending on the date of the next annual meeting of

stockholders following the date at which the director was elected and until his or her

successor is elected and qualified or until his or her death retirement or resignation

Vacancies Any vacancy on the Board of Directors may be filled by majority of

the remainang directors then in office although less than quorum or by sole remaining

director The term of any director selected by the Board of Directors to fill vacancy

shall expire at the next stockholders meeting at which directors are elected

Bylaws The Board of Directors shall have the power to adopt amend or repeal the

Bylaws of the corporation provided the stockholders shall also have the power to adopt

amend or repeal the Bylaws of the corporation and the Board of Directors may not repeal

or amend any Bylaw provision that the stockholders have expressly enacted without

ratification by the stockholders No Bylaw hereafter legally adopted amended altered or

repealed shall invalidate any prior act othe directors or officers of the Corporation that

would have been valid if such Bylaw had not been adopted amended altered or

repealed

Pursuant to Article Seventh of the Companys Amended and Restated Certificate of

Incorporation the Charter and ii Section 3.02 of the Companys Amended and Restated

Bylaws the BvJaws the Companys board of directors the Board is currently divided

into three classes One class of directors is elected at each annual meeting of stockholders of the

Company Annual Meeting Each director is elected at an Annual Meeting for three-year

term to hold office until the annual meeting for the year in which his or her term expires

Three directors elected at the 2010 Annual Meeting are currently serving terms that will expire at

the 2013 Annual Meeting while two directors elected at the 2011 Annual Meeting arc currently

serving terms that will expire at the 2014 Annual Meeting At the upcoming 2012 Annual

Meeting stockholders of the Company will be asked to elect three directors to serve terms that

will expire at the 2015 AnnuaL Meeting

Bases for exclusion

The Company respectfully requests that the Staff concur in its view that the Proposal may be

excluded from the 2012 Proxy Materials pursuant to

Rule 14a-8i2-i By purporting to amend the Charter to prevent elected

directors from completing the full terms for which they were duly elected the

implementation of the Proposal would if implemented cause the Company to

The Charter is filed as Exhibit 3.1 to its Current Report on Form 8-K filed February 29 2008

2T Bylaws are filed as Exhibit 3.1 to its Current Report on Form 8-K flied August 42008

O41475.3
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violate state law ii Since the Proposal purports to be an amendment to the

Charter and is presented as binding resolution for approval at the 2012

Annual Meeting it is subject to Section 242 of the Delaware General

Corporation Law the IXICL regarding amendments to the certificate of

incorporation which does not permit unilateral stockholder action to amend

the certificate of incorporation of Delaware corporation The Company
believes that the Proposal cannot be accomplished under Delaware law

without action by the Board which is beyond the scope or plain meaning of

the Proposal

Rule 14a-8i6The Company and the Board lack the power or authority to

implement the Proposal

Rule 14a-8ff8----By seeking to have all directors stand for elections annually

commencing with the 2012 Annual Meeting the Proposal in effect would

remove directors from office before their term has expired

The Proposal may be excluded because its implementation would cause the

Company to violate Delaware law

shareholder proposal may be excluded under Rule 14a-8iX2 if implementation of the

proposal would cause company to to violate any state federal or foreign law to which it is

subject The Company is incorporated under the laws of the State of Delaware Section 141d
of the DOCL states that

The directors of any corporation organized under this chapter may by the

certificate of incorporation or by an initial bylaw or by bylaw adopted by vote

of the stockholders be divided into or classes the term of office of those of

the first class to expire at the first annual meeting held after such classification

becomes effective of the second class year thereafter of the third class years

thereafter and at each annual election held after such classification becomes

effective directors shall be chosen for ofull term as the case may be to succeed

those whose terms expire emphasis added

Section 14 1k of the DGCL states in relevant part

Any director or the entire board of directors may be removed with or without

cause by the holders of majority of the shares then entitled to vote at an election

of directors except as follows

Unless the certificate of incorporation otherwise provides in the case of

corporation whose board is class/ied as provided in subsection of this

section stockholders may effect such removal only for cause emphasis added
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This principle that directors serving on classified boards may not be removed from their office

by stockholders without cause is also well established in Delaware case law See e.g

Insltuform of North America inc vs Chandler 534 A.2d 257 Dcl Ch 1987 In addition it is

firmly established in Delaware law that directors may not be removed from their office by other

directors See e.g Dillon vs Berg 326 Supp 1214 Del afFd 453 F.2d 876 3d Cir

1971

it is well settled Delaware law that directors on classified boards serve full three-year terms

Fifty years ago in Essential Enterprises vs Automatic Steel Products Inc Chancellor Seitz

concluded Clearly the full term visualized by the statute is period of three yearsnot up to

three years.4 This was recently affirmed by the Delaware Supreme Court in the case of4lrgas

Inc vs Air Products and Chemicals Inc.5 in which the Court struck dowa bylaw that

purported to shorten the terms of sitting directors elected to three-year terms The opinion of

Justice Ridgely unanimously supported by alt of the Justices concluded It the January Bylaw

in question serves to frustrate the plan and purpose behind the provision for fAirgass staggered

terms and it is incompatible with the pertinent language of the statute and the Charter

Accordingly the January Bylaw is invalid not only because it impermissibly shortens the

directors three-year staggered terms as provided by Article Section of the Airgas Charter

but also because it amounted to defoclo removal without cause of those directors..

As noted above Article Seventh of the Charter along with Section 3.02 of the Bylaws and

Section 141d of the DGCL provides that the Board shall have three classes with each director

elected for three-year term to hold office until the annual meeting for the year in which his

or her term expires One need look no further than the text of the Proposal itself to understand

how implementation of the Proposal would directly conflict with Delaware law by preventing

previously elected directors from serving out their full terms The Proposal purports to fix the

size of the Board at seven members commencing with the annual stockholder meeting in the

year 2012 with each director to be elected to serve one-year term However there is no way

this result can be achieved without shortening the terms of directors duly elected to three-year

terms which is not pennifted under Delaware law

In addition the Proposal calls for unilateral stockholder action to amend the Charter to eliminate

the classification of directors of the Company and reduce the maximum number of directors

serving on the Board to seven Since the Proposal purports to be an amendment to the Charter it

is subject to Section 242 of the DGCL regarding amendments to certificate of incorporation

Section 242b of the DOCL provides in part that amendment shall be made and

effected in the following manner .. its board of directors shall adopt resolution setting forth

the amendment proposed declaring its advisability .. and directing that the amendment

159 A2d 288 Dcl Ch 1960

Idat 290-291

3C.A No.5817 Del Sup Ci Nov 23 2010

Id at 23
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proposed be considered at the next annual meeting of the stockholders The Board has not

adopted resolution setting forth the Proposal declared its advisability and directed that the

Proposal be considered at the 2012 Annual Meetmg

This letter also serves as the opinion of Fuibright Jaworski L.L.P that for the reasons

provided herein the implementation of the Proposal would cause violation of Delaware law

Since the Proposal if implemented would cause the Company to violate Delaware law the

Proposal is excludable under Rule 14a-8iX2

IV The Proposal may be excluded because the Company lacks the power or authority

to implement the Proposal

shareholder proposal may be excluded under Rule 4a-81X6 if the company would lack the

power or authority to implement the proposal As the Staff has held on numerous occasions

Rule 4a-8iX6 applies to shareholder proposal that if adopted by the companys

stockholders would cause the company to violate applicable state Law See e.g Ball Corp

Jan 25 2010 Scherlng-Plough Corp Mar 27 2008 Noble Corp Jan 19 2007 SBC

Communications Inc Jan 11 2004 and Xerox Corp Feb 23 2004 As discussed above ii is

beyond the power of the Board to achieve what the Proposal purports to require it to do i.e

have all directors stand for elections annually and reduce the maximum number of directors

serving on the Board to seven all commencing no later than the 2012 Annual Meeting Because

the Company lacks the power or authority to implement the Proposal the Proposal is also

excludable under Rule 4a-8iX6

The Proposal may be excluded because it falls into one of the enumerated exclusions

under Rule 14a-81X8

shareholder proposal may be excluded under Rule 14a-8i8 if among other things it would

remove director from office before his or her tenn expired The predecessor to Rule 14a-

8iX8 provided that proposal could be omitted from proxy materials if the proposal relates to

nomination or an election for membership on the companys board of directors or analogous

governing body or procedure for such nomination or election In the Commissions final rule

Facilitating Shareholder Director Nominations Exchange Act Release No 33-9136 Aug 25

20 10 the Commission indicated that the text of Rule 4a-8iX8 was amended in order to codif

prior Staff no-action letters and interpretations with respect to the types of proposals that wouLd

continue to be excludable pursuant to Rule 4a.8iXS For instance it has been long-standing

position of the Staff that proposals which have the purpose or that could have the effect of

prematurely removing director from office before his or her term expired are excludable See

e.g Royal Caribbean Cruises Lid Mar 2009 Dollar Trees Stores Inc Mar 2008 Hub

Rogal Company Mar 2008 Peabody Energy Corporation Mar 2005 FirstEnergy

Corp Mar 17 2003 Sears Roebuck and Cc Feb 17 1989 and American Information

Technologies Corp Dec 13 1985
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In this case the Proposal is seeking to have all directors stand for elections annually

commencing no later than the 2012 Annual Meeting As described in some detail above this

would necessarily mean that some of the Companys directors would in effect be removed from

office before his or her term expired As result the Proposal is excludable under Rule 14a-

8iX8 as well

CONCLUSION

For the foregoing reasons the Company respectfully requests that the Staff confirm that it would

not recommend enforcement action if the Company omits the Proposal from its 2012 Proxy

Materials

If you have any questions or require any further information please contact the undersigned at

wnimetztiilbright corn or by telephone at 212 318-33R4 If the Staff is unable to concur with

the Companys conclusions without additional information or discussions the Company

respectfully requests the opportunity to confer with members of the Staff prior to the issuance of

any written response to this letter

Very truly yours24x
Warren Nimetz

WJN
Enclosures

cc Elroy Roelke

RTIX Shareholders Committee

J47Q4753
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RT1X SHAREHOWERS COMMIrtEE
C/O P.aOY 0. ROaLKB ESQ

100 CoU.48Dp.WE

SImZMAN1x fl092.3908

Thonr 903492.3587 FISMA 0MB Memorandum MO7.16

November 302011

bahnsun end Director Dean 11 Bergy

Paeiknt and Dboctor Brian Irchieon

Dfrectore Juhanuc Bowler Phillip Chapman Ray Crowninaideld Peter 0caru tLD
Gregory Ralney Adrian .LR. Smith

Shareholders OP2VC
do fl Biologic Inc

11621 Research Circle

MchuaF136215

Re Ccsnnifttecs Commarts on Operations Request lbr Answers to Certain Questions and

Request for inclusion of Stated Proposals for Shareholder Vote at Next Animal

SiLereholders Meeting

Dear Directoes

The Companys improved third quarter 2011 results white welcome have not in any way
dimiTllhad the Shareholder Connnitccs conoerra regarding the past present and lidure direction of the

Company Note 0Skveholder has the same nacaring as Stockho1de rufarred to In the Cadluste of

incorporation We raise these concerns offer some coinmeots seek prorn answers to some specific

questions and request that apprupda$e actions be taken

It appears that the Board continues to dertomazrgemcntaad thus fails so wovkle adequate

oversight to either the Tulogec acquisition or the Athersys investment The Board should require

management to establish strategic plan and once adopted then closely monitor adherence to that plan

These oversIght thwea are reflected In the minuscule prof kabihty end serprise value of the Company
There are no other explanations Mamgenent indIcates dat ft Is on the lockout for .dd1Iioil

acquisitions Considering uanegensents truck record this would be waste of resources that could be

bc lnvestnd elsewhere

The most Important acquisition aider current managements watch was Tutogen What should have

been aceretive quickly deteriorated foaled by waieceamry layers ofjwdormgers aid failure to

leverage the newly acquired assetS The Si mil Invested In Athemys would have been better spent on sales

and marketing activities for Thtcplest aid Blocleaase prodc1s

Another example of Inept maragenrerit practices Is exemplified by the slow sale of excem invcn1y
Excess inventory builti over the course of many quarters when management failed to gr the markets

for wblch they were producing products

Commenting on the public information filed with the SEC over the past eevual years forer

Company executive end current shareholder said

It would be difficult not to be ofthe same mind with the Shareholder Committees

objectives and proposals The public records show unequivocally that RTI Blologics

enterprise value and shareholder value creation have been disappointing fly many years

and consistently uralerpaforming the industry History shows belmingly that

gradual governance change rarely works There has to be an entire break with the past

however traumatic It way be Temptation to compromise though is always great Prom

the shareholders perspective ii would not be imrcasonable to conclude that the current

Page of



RTIX mm-Lanerv Hoar4LpDhes4u and Sharcinidsis

Boards Ineftbclveness will oond and that only more ofthe can be expected

going 1brwarL Sharsitoldors want their Board e.entatlvca to create increasing

business value In absolute and relative terms in this duciaty duty bacdcu the public

inbanation tim ItT Biologles Boani appears to have failed its duty

The SbwehoId Committee has also coniulted with acne of the founders and prior Investors of Rn
seeking their cætical assessment regarding the Impaired health of the Company and what heatments might

be applied that could create the robust owth that the Comysmerger of Tutogen should have ushered

In The coomton rcspe was that the companys cpssuticnal methods wese burcencratic and needed to

beçgradcd

We respectfully auquest newest to the following qulcms
What is she dlffaueics between Bloclearme and Tutopiast product linen and why Ii thor nota

separate sttate lbs each

Whet really happened to she Medirceic coniract

Since ibost ewsy dental aurgesy needs some kind of mernbran why has Zianmer not

conoenireted on markctlngand selling RTIs bio.membrencs

Why is the interuational business down almost 30%
What has happened to the Prench subsidiary

Why hasnt Oconany improved why is It net marketing Bioclemse and Ti1cpl after

Whiz has happened to Tulogens hernia repair bimt with Davol
Where has all the Companys ceseqrlae value gone to and why

We lurve heard that maIgrmd has indicated to analysis that it has afdh low-bull offer lbs the

Company Sadly If such Is isue It ref cuts the very low outstanding opinion of the Companys

performance in the put at the premed tlme and for the 1Wo

In view of our staled concerns sal timCompanys inadequate disclosures which prompted the above

questions we we of fine belief that significizi cimegee are in orderandwo request that the following be

included in the Agenda and Proxy Stitemont the nôxtMmual iazehoIders MeetinS

prepossi to amend the Certificate oflncorporation to eliminate staemd Director tarsal and to

restrucuve the curv Board by reduction In sirato maxbzunn of dlr.ctcws see

Stockholders Resolution iidid bareto

Fuether The Committee has developed list otindividuak hrhuilng former Eancutives and

Directors flues both Tutogen and Ru Biologics who have indicated their availability as Advisors and to

stead for election ssDhecler The Committee requests that it be given the oppousueby to prcecsd these

lodivkkals to the Directors aMlcrto the Nominating Governance Committee fortheir considereticel as

candidates for available Dimctoseblpa at the

Thank you lbs your consideratiosi ofthee matters aid for prout mal fair actkm toesr requests If

you have need for fiather Infornaidon please advise if yost have objections to these requests and propose

to seek SEC consent to decline father action the Committe would appreciate the courtesy of prior

notification and the opportamity to discuss your concerns with the goal of reaching mutually satisfactory

reaolution that would be in best Interests of the Company

RTIX Sbaieboldom Committee

Eboy Roelkn Secretary Member

Auaclnes Stockholders Renobdon

Copy to Corporate Secretary RI Biologics Inc

Page of



SrocKuoLnR$ RESOLUTION

TO

AND An2cLs
OF11

Rfl BloLooIcs INC

AMDED MD RESTATED CERTIFICATE OP iNCORPORATION

RasOlved In cider to have more efficient Board of Directors and to obtain quicker response to

the goals and requirements of the atockbolders for profitable bwi cnteqxisc the piisions

rclative to the Board of Dircctox stated and identified In the Amended and Restated Certificate

of Incorporation as Seventh Clasaiaiion of Board of Directors with no limits on the number

of Directors and establishing year terme therefor we herewith revoked in their entirety and are

replaced aid superseded by the following provisions

Seveathe Bowl of Dfrect.ra Thc bshii and affairs of the Corporation shall be

mangcd by and under the direction of Board of Directors duly elected by the

aiockbo1dezs which Bowil shaft exercise all the powers of the Corporation except as

such are by Law the Certificate of Incorporation or the Bylaws of the Corporation

confened upon cc rcved to the stockholders of the Corporation The number of

Directors election thereof terms of offloe and authority to adopt and amend the Bylaws

ahallbeasfollows

Number The number of diiectors of the Corporation commencing with the

AnnibI stockholder meeting in the year 2012 shall be seven Such musher of

directors may be decreased or Increased from time to lime as provkkd in the Bylaws so

long as the mnmbcr of directors slJl not be Icin than five ace mote than seven

awl no decrease shall have the cflbct of shortening the term of any incumbent director

elected by the stockholders

fAJj an4 Each director shall be elected at the aimual meeling of

stockholders to serve one-year term ndiig on the date of the next annual meeting of

stockholders following the daze at which the director was elected and until his or bet

successor Is elected and qualified or until his or her death retirement or ignati on

Vacaades Any vacancy on the Board of Directors may be filled by majority

of the remaining directors then in office although sole

remaining director 11 term of any director selected the Board of Directors to fill

vacancy shall expire at the next stockholders meeting at which directors are elected

Bmw. The Board of Directors shall have the power to adopt amend cc repeal

the Bylaws of the cc poratica provided the stockholders shell also have the poswrto

adopt amend or repeal the Bylaws of llwccrporalion and the Board of Directors may
not repeal or m.nd any Bylaw provision that the stockholders have cicpocssly enacted

without ratification by the stockholders No Bylaw hereafter legally adopted amended
alterod or repealed shall Invalidate any pilot act of the directors or officers otthe

Corporation that would have been valid If such Bylaw had not been adopted amended
altered or repealed

lot ytoeIk I1/3G/iil


